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SA 3922. Mr. SALAZAR submitted an 

amendment intended to be proposed by him 
to the bill S. 1955, supra; which was ordered 
to lie on the table. 

SA 3923. Ms. STABENOW (for herself and 
Mr. LEVIN) submitted an amendment in-
tended to be proposed by her to the bill S. 
1955, supra; which was ordered to lie on the 
table. 

SA 3924. Ms. SNOWE (for herself, Mr. BYRD, 
Mr. TALENT, and Mr. DOMENICI) submitted an 
amendment intended to be proposed by her 
to the bill S. 1955, supra; which was ordered 
to lie on the table. 

f 

TEXT OF AMENDMENTS 
SA 3874. Mr. KENNEDY submitted an 

amendment intended to be proposed by 
him to the bill S. 1955, to amend title 
I of the Employee Retirement Security 
Act of 1974 and the Public Health Serv-
ice Act to expand health care access 
and reduce costs through the creation 
of small business health plans and 
through modernization of the health 
insurance marketplace; which was or-
dered to lie on the table; as follows: 

In section 2932(b)(2) of the Public Health 
Service Act (as added by section 301 of the 
bill), strike the second sentence. 

SA 3875. Mr. KENNEDY submitted an 
amendment intended to be proposed by 
him to the bill S. 1955, to amend title 
I of the Employee Retirement Security 
Act of 1974 and the Public Health Serv-
ice Act to expand health care access 
and reduce costs through the creation 
of small business health plans and 
through modernization of the health 
insurance marketplace; which was or-
dered to lie on the table; as follows: 

In section 103 of the bill, strike subsection 
(b). 

SA 3876. Mr. KENNEDY submitted an 
amendment intended to be proposed by 
him to the bill S. 1955, to amend title 
I of the Employee Retirement Security 
Act of 1974 and the Public Health Serv-
ice Act to expand health care access 
and reduce costs through the creation 
of small business health plans and 
through modernization of the health 
insurance marketplace; which was or-
dered to lie on the table; as follows: 

In section 802 of the Employee Retirement 
Incomes Security Act of 1974 (as added by 
section 101(a) of the bill) strike subsection 
(d). 

In section 103 of the bill, strike subsection 
(b). 

SA 3877. Mr. KENNEDY submitted an 
amendment intended to be proposed by 
him to the bill S. 1955, to amend title 
I of the Employee Retirement Security 
Act of 1974 and the Public Health Serv-
ice Act to expand health care access 
and reduce costs through the creation 
of small business health plans and 
through modernization of the health 
insurance marketplace; which was or-
dered to lie on the table; as follows: 

In section 802 of the Employee Retirement 
Incomes Security Act of 1974 (as added by 
section 101(a) of the bill) strike subsection 
(d)(2). 

Strike sections 2914, 2924, and 2934 of the 
Public Health Service Act (as added by sec-
tions 201 and 301 of the bill). 

SA 3878. Mr. KENNEDY submitted an 
amendment intended to be proposed by 
him to the bill S. 1955, to amend title 
I of the Employee Retirement Security 
Act of 1974 and the Public Health Serv-
ice Act to expand health care access 
and reduce costs through the creation 
of small business health plans and 
through modernization of the health 
insurance marketplace; which was or-
dered to lie on the table; as follows: 

In section 802 of the Employee Retirement 
Incomes Security Act of 1974 (as added by 
section 101(a) of the bill) strike subsection 
(d). 

SA 3879. Mr. KENNEDY submitted an 
amendment intended to be proposed by 
him to the bill S. 1955, to amend title 
I of the Employee Retirement Security 
Act of 1974 and the Public Health Serv-
ice Act to expand health care access 
and reduce costs through the creation 
of small business health plans and 
through modernization of the health 
insurance marketplace; which was or-
dered to lie on the table; as follows: 

Strike sections 2912(b), 2913, 2914, 2923, 2924, 
2933, and 2934 of the Public Health Service 
Act (as added by section 201 and amended by 
section 301 of the bill). 

At the appropriate place in title XXIX of 
the Public Health Service Act (as added by 
section 201 and amended by section 301 of the 
bill), insert the following: 
‘‘SEC. 29ll. PRESERVING STATE AUTHORITY 

OVER HEALTH INSURANCE. 
‘‘(a) FEDERAL RATING RULES.— 
‘‘(1) STATE OPTION TO ACCEPT OR REJECT.—A 

State may elect to adopt or reject the Model 
Small Group Rating Rules or the Transi-
tional Small Group Rating Rules promul-
gated under section 2911(a). 

‘‘(2) NO FEDERAL PREEMPTION FOR NON- 
ADOPTING STATES.—In the case of any State 
that elects not to adopt the Model Small 
Group Rating Rules or the Transitional 
Small Group Rating Rules promulgated 
under section 2911(a), no provision of this 
Act shall be construed to— 

‘‘(A) preempt or supersede any law of such 
State; or 

‘‘(B) limit the ability of such State to en-
force any State law with respect to health 
insurance coverage. 

‘‘(b) FEDERAL BENEFIT CHOICE STAND-
ARDS.— 

‘‘(1) STATE OPTION TO ACCEPT OR REJECT.—A 
State may elect to adopt or reject the Ben-
efit Choice Standards promulgated under 
section 2922(a). 

‘‘(2) NO FEDERAL PREEMPTION FOR NON- 
ADOPTING STATES.—In the case of any State 
that elects not to adopt the Benefit Choice 
Standards promulgated under section 2922(a), 
no provision of this Act shall be construed 
to— 

‘‘(A) preempt or supersede any law of such 
State; or 

‘‘(B) limit the ability of such State to en-
force any State law with respect to health 
insurance coverage. 

‘‘(c) FEDERAL HARMONIZATION STAND-
ARDS.— 

‘‘(1) STATE OPTION TO ACCEPT OR REJECT.—A 
State may elect to adopt or reject the har-
monized standards certified by the Secretary 
under section 2932(d). 

‘‘(2) NO FEDERAL PREEMPTION FOR NON- 
ADOPTING STATES.—In the case of any State 
that elects not to adopt the harmonized 
standards certified by the Secretary under 
section 2932(d), no provision of this Act shall 
be construed to— 

‘‘(A) preempt or supersede any law of such 
State; or 

‘‘(B) limit the ability of such State to en-
force any State law with respect to health 
insurance coverage. 

SA 3880. Mr. KENNEDY submitted an 
amendment intended to be proposed by 
him to the bill S. 1955, to amend title 
I of the Employee Retirement Security 
Act of 1974 and the Public Health Serv-
ice Act to expand health care access 
and reduce costs through the creation 
of small business health plans and 
through modernization of the health 
insurance marketplace; which was or-
dered to lie on the table; as follows: 

At the appropriate place, insert the fol-
lowing: 
SEC. ll. LIMITATION ON APPLICATION OF CER-

TAIN PROVISIONS. 
Notwithstanding any other provision of 

this Act (or an amendment made by this 
Act), any provision of this Act (or amend-
ment) that has the effect of— 

(1) increasing premiums for health insur-
ance coverage for individuals with diabetes; 

(2) permitting a health insurance issuer to 
deny coverage for medical items or services 
needed to treat, mitigate, or cure diabetes; 
or 

(3) limiting the ability of a State to en-
force State laws that prohibit premium in-
creases or denials of coverage described in 
paragraphs (1) or (2); 
shall not apply and shall not be enforced. 

SA 3881. Mr. KENNEDY submitted an 
amendment intended to be proposed by 
him to the bill S. 1955, to amend title 
I of the Employee Retirement Security 
Act of 1974 and the Public Health Serv-
ice Act to expand health care access 
and reduce costs through the creation 
of small business health plans and 
through modernization of the health 
insurance marketplace; which was or-
dered to lie on the table; as follows: 

At the appropriate place, insert the fol-
lowing: 
SEC. ll. LIMITATION ON PARTICIPATION. 

Notwithstanding any other provision of 
this Act (or an amendment made by this 
Act), participation in small business health 
plans shall be limited to small employers (as 
defined for purposes of part 8 of subtitle B of 
title I of the Employee Retirement Income 
Security Act of 1974 (as added by section 
101(a)). 

SA 3882. Mr. KENNEDY submitted an 
amendment intended to be proposed by 
him to the bill S. 1955, to amend title 
I of the Employee Retirement Security 
Act of 1974 and the Public Health Serv-
ice Act to expand health care access 
and reduce costs through the creation 
of small business health plans and 
through modernization of the health 
insurance marketplace; which was or-
dered to lie on the table; as follows: 

At the appropriate place, insert the fol-
lowing: 
SEC. ll. MODIFICATION OF REFERENCE TO 

NAIC MODEL RULES. 
Wherever in this Act (or an amendment 

made by this Act) there is a reference to the 
‘‘Adopted Small Employer Health Insurance 
Availability Model Act of 1993 of the Na-
tional Association of Insurance Commis-
sioners’’ such reference shall be deemed to be 
the ‘‘Adopted Small Employer Health Insur-
ance Availability Model Act of 2000 of the 
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National Association of Insurance Commis-
sioners’’. 

SA 3883. Mr. VITTER (for himself 
and Mr. GRAHAM) submitted an amend-
ment intended to be proposed by him 
to the bill S. 1955, to amend title I of 
the Employee Retirement Security Act 
of 1974 and the Public Health Service 
Act to expand health care access and 
reduce costs through the creation of 
small business health plans and 
through modernization of the health 
insurance marketplace; which was or-
dered to lie on the table; as follows: 

At the appropriate place, insert the fol-
lowing: 
SEC. ll. GAO STUDY CONCERNING BENEFITS 

MANDATES. 
(a) IN GENERAL.—Not later than 2 years 

after the date of enactment of this Act, the 
Government Accountability Office shall 
complete a study, and submit to the Com-
mittee on Health, Education, Labor, and 
Pensions of the Senate, a report concerning 
certain health insurance benefits and serv-
ices that are mandated by State laws and 
covered under small business health plans 
under this Act. 

(b) PURPOSE.—The purpose of the study 
under subsection (a) shall be to compare ben-
efits and services covered by small business 
health plans under this Act with benefits and 
services that are mandated by State laws. 

(c) BENEFITS TO BE STUDIED.—For the pur-
poses of this section, the benefits to be stud-
ies under the study under subsection (a) 
shall include— 

(1) chiropractic coverage; 
(2) mammography services; 
(3) minimum hospital stays; 
(4) secondary consultations for women who 

undergo mastectomies and lymph node dis-
sections for breast cancer; 

(5) bone density screenings; 
(6) cervical cancer screenings; 
(7) maternity care; 
(8) well-baby care; 
(9) immunizations; 
(10) autism treatments and services; 
(11) obesity coverage; and 
(12) diabetes coverage. 
(d) OTHER STUDY AREAS.—In conducting 

the study and submitting the report under 
subsection (a), the Government Account-
ability Office shall— 

(1) consider the total number of small busi-
ness health plans approved pursuant to this 
Act; 

(2) include a summary of the 5 largest 
small business health plans, measured by the 
number of enrollees, which shall, with re-
spect to each such plan, include— 

(A) a list of all benefits covered; 
(B) a list of States with residents covered 

under such plan; and 
(C) a comparison of benefits covered under 

such plan with benefits mandated by the in-
surance laws of each State in which the plan 
is offered; 

(3) for each of the benefits described in sub-
section (c), contain a list of the States that 
mandate such coverage; and 

(4) for each of the benefits described in sub-
section (c), contain a description of the total 
number of small business health plans offer-
ing such benefit. 

SA 3884. Mr. VITTER submitted an 
amendment intended to be proposed by 
him to the bill S. 1955, to amend title 
I of the Employee Retirement Security 
Act of 1974 and the Public Health Serv-
ice Act to expand health care access 
and reduce costs through the creation 

of small business health plans and 
through modernization of the health 
insurance marketplace; which was or-
dered to lie on the table; as follows: 

At the appropriate place, insert the fol-
lowing: 
SEC. ll. COUNTERFEIT-RESISTANT TECH-

NOLOGIES FOR PRESCRIPTION 
DRUGS. 

(a) REQUIRED TECHNOLOGIES.—The Sec-
retary of Health and Human Services shall 
require that the packaging of any prescrip-
tion drug incorporate— 

(1) radio frequency identification (RFID) 
tagging technology, or similar trace and 
track technologies that have an equivalent 
function; 

(2) tamper-indicating technologies; and 
(3) blister security packaging when pos-

sible. 
(b) USE OF TECHNOLOGIES.— 
(1) AUTHORIZED USES.—The Secretary shall 

require that technologies described in sub-
section (a)(1) be used exclusively to authen-
ticate the pedigree of prescription drugs, in-
cluding by— 

(A) implementing inventory control; 
(B) tracking and tracing prescription 

drugs; 
(C) verifying shipment or receipt of pre-

scription drugs; 
(D) authenticating finished prescription 

drugs; and 
(E) electronically authenticating the pedi-

gree of prescription drugs. 
(2) PRIVACY PROTECTION.—The Secretary 

shall prohibit technologies required by sub-
section (a)(1) from containing or transmit-
ting any information that may be used to 
identify a health care practitioner or the 
prescription drug consumer. 

(3) PROHIBITION AGAINST ADVERTISING.—The 
Secretary shall prohibit technologies re-
quired by subsection (a)(1) from containing 
or transmitting any advertisement or infor-
mation about prescription drug indications 
or off-label prescription drug uses. 

(c) RECOMMENDED TECHNOLOGIES.—The Sec-
retary shall encourage the manufacturers 
and distributors of prescription drugs to in-
corporate into the packaging of such drugs, 
in addition to the technologies required 
under subsection (a), overt optically variable 
counterfeit-resistant technologies that— 

(1) are visible to the naked eye, providing 
for visual identification of prescription drug 
authenticity without the need for readers, 
microscopes, lighting devices, or scanners; 

(2) are similar to technologies used by the 
Bureau of Engraving and Printing to secure 
United States currency; 

(3) are manufactured and distributed in a 
highly secure, tightly controlled environ-
ment; and 

(4) incorporate additional layers of non- 
visible covert security features up to and in-
cluding forensic capability. 

(d) STANDARDS FOR PACKAGING.— 
(1) MULTIPLE ELEMENTS.—For the purpose 

of making it more difficult to counterfeit 
the packaging of prescription drugs, the Sec-
retary shall require manufacturers of pre-
scription drugs to incorporate the tech-
nologies described in paragraphs (1), (2), and 
(3) of subsection (a), and shall encourage 
manufacturers and distributors of prescrip-
tion drugs to incorporate the technologies 
described in subsection (c), into multiple ele-
ments of the physical packaging of the 
drugs, including— 

(A) blister packs, shrink wrap, package la-
bels, package seals, bottles, and boxes; and 

(B) at the item level. 
(2) LABELING OF SHIPPING CONTAINER.— 

Shipments of prescription drugs shall in-
clude a label on the shipping container that 
incorporates the technologies described in 

subsection (a)(1), so that members of the sup-
ply chain inspecting the packages will be 
able to determine the authenticity of the 
shipment. Chain of custody procedures shall 
apply to such labels and shall include proce-
dures applicable to contractual agreements 
for the use and distribution of the labels, 
methods to audit the use of the labels, and 
database access for the relevant govern-
mental agencies for audit or verification of 
the use and distribution of the labels. 

(e) PENALTY.—A prescription drug is 
deemed to be misbranded for purposes of the 
Federal Food, Drug, and Cosmetic Act (21 
U.S.C. 301 et seq.) if the packaging or label-
ing of the drug is in violation of a require-
ment or prohibition applicable to the drug 
under subsection (a), (b), or (d). 

(f) TRANSITIONAL PROVISIONS; EFFECTIVE 
DATES.— 

(1) NATIONAL SPECIFIED LIST OF SUSCEP-
TIBLE PRESCRIPTION DRUGS.— 

(A) INITIAL PUBLICATION.—Not later than 
180 days after the date of the enactment of 
this Act, the Secretary of Health and Human 
Services shall publish in the Federal Reg-
ister a list, to be known as the National 
Specified List of Susceptible Prescription 
Drugs, consisting of not less than 30 of the 
prescription drugs that are most frequently 
subject to counterfeiting in the United 
States (as determined by the Secretary). 

(B) REVISION.—Not less than annually 
through the end of calendar year 2009, the 
Secretary shall review and, as appropriate, 
revise the National Specified List of Suscep-
tible Prescription Drugs. The Secretary may 
not revise the List to include fewer than 30 
prescription drugs. 

(2) EFFECTIVE DATES.—The Secretary shall 
implement the requirements and prohibi-
tions of subsections (a), (b), and (d)— 

(A) with respect to prescription drugs on 
the National Specified List of Susceptible 
Prescription Drugs, beginning not later than 
the earlier of— 

(i) 1 year after the initial publication of 
such List; or 

(ii) December 31, 2007; and 
(B) with respect to all prescription drugs, 

beginning not later than December 31, 2010. 
(3) AUTHORIZED USES DURING TRANSITIONAL 

PERIOD.—In lieu of the requirements speci-
fied in subsection (b)(1), for the period begin-
ning on the effective date applicable under 
paragraph (2)(A) and ending on the com-
mencement of the effective date applicable 
under paragraph (2)(B), the Secretary shall 
require that technologies described in sub-
section (a)(1) be used exclusively to verify 
the authenticity of prescription drugs. 

(g) DEFINITIONS.—In this Act: 
(1) The term ‘‘pedigree’’— 
(A) means the history of each prior sale, 

purchase, or trade of the prescription drug 
involved to a distributor or retailer of the 
drug (including the date of the transaction 
and the names and addresses of all parties to 
the transaction); and 

(B) excludes information about the sale, 
purchase, or trade of the drug to the drug 
consumer. 

(2) The term ‘‘prescription drug’’ means a 
drug subject to section 503(b)(1) of the Fed-
eral Food, Drug, and Cosmetic Act (21 U.S.C. 
353(b)(1)). 

(3) The term ‘‘Secretary’’ means the Sec-
retary of Health and Human Services. 

SA 3885. Mr. BROWNBACK submitted 
an amendment intended to be proposed 
by him to the bill S. 1955, to amend 
title I of the Employee Retirement Se-
curity Act of 1974 and the Public 
Health Service Act to expand health 
care access and reduce costs through 
the creation of small business health 

VerDate Mar 15 2010 23:42 Feb 05, 2014 Jkt 081600 PO 00000 Frm 00104 Fmt 4624 Sfmt 0634 E:\2006SENATE\S10MY6.REC S10MY6m
m

ah
er

 o
n 

D
S

K
C

G
S

P
4G

1 
w

ith
 S

O
C

IA
LS

E
C

U
R

IT
Y



CONGRESSIONAL RECORD — SENATE S4345 May 10, 2006 
plans and through modernization of the 
health insurance marketplace; which 
was ordered to lie on the table; as fol-
lows: 

At the appropriate place, insert the fol-
lowing: 

TITLE ll—HEALTH RECORDS 
SEC. ll01. SHORT TITLE. 

This title may be cited as the ‘‘Inde-
pendent Health Record Bank Act of 2006’’. 
SEC. ll02. PURPOSES. 

It is the purpose of this title to provide for 
the establishment of a nationwide health in-
formation technology network to— 

(1) improve healthcare quality, reduce 
medical errors, increase the efficiency of 
care, and advance the delivery of appro-
priate, evidence-based healthcare services; 

(2) promotes the wellness, disease preven-
tion, and management of chronic illnesses by 
increasing the availability and transparency 
of information related to the healthcare 
needs of an individual; 

(3) ensure that appropriate information 
necessary to make medical decisions is 
available in a usable form at the time and in 
the location that the medical service in-
volved is provided; 

(4) produces greater value for healthcare 
expenditures by reducing healthcare costs 
that result from inefficiency, medical errors, 
inappropriate care, and incomplete informa-
tion; 

(5) promotes a more effective marketplace, 
greater competition, greater systems anal-
ysis, increased choice, enhanced quality, and 
improved outcomes in healthcare services; 

(6) improve the coordination of informa-
tion and the provision of such services 
through an effective infrastructure for the 
secure and authorized exchange and use of 
healthcare information; and 

(7) ensure that the confidentiality of indi-
vidually identifiable health information of a 
patient is secure and protected. 
SEC. ll03. DEFINITIONS. 

In this title: 
(1) ACCOUNT.—The term ‘‘account’’ means 

an electronic health record of an individual 
contained in an independent health record 
bank. 

(2) ELECTRONIC HEALTH RECORD.—The term 
‘‘electronic health record’’ means a longitu-
dinal collection of personal health informa-
tion concerning a single individual, entered 
or accepted by healthcare providers, and 
stored electronically. 

(3) HEALTHCARE ENTITY.—The term 
‘‘healthcare entity’’ includes healthcare con-
sumers, providers, and payers, government 
agencies, pharmaceutical companies, labora-
tories, and research institutes. 

(4) HIPAA.—The term ‘‘HIPAA’’ means the 
regulations under section 264(c) of the Health 
Insurance Portability and Accountability 
Act of 1996 (42 U.S.C. 1320d-2 note). 

(5) INDIVIDUALLY IDENTIFIABLE HEALTH IN-
FORMATION.—The term ‘‘individually identifi-
able health information’’ has the meaning 
given such term in section 1171(6) of the So-
cial Security Act (42 U.S.C. 1320d(6)). 

(6) NONIDENTIFIABLE HEALTH INFORMA-
TION.—The term ‘‘nonidentifiable health in-
formation’’ means any list, description or 
other grouping of consumer information (in-
cluding publicly available information per-
taining to them) that is derived without 
using personally identifiable information 
that is not publicly available. 

(7) PARTIALLY IDENTIFIABLE HEALTH INFOR-
MATION.—The term ‘‘partially identifiable 
health information’’ means any list, descrip-
tion, or other grouping of consumer informa-
tion (and publicly available information per-
taining to them) derived using any person-
ally identifiable information that is not pub-
licly available. 

(8) PROTECTED HEALTH INFORMATION.—The 
term ‘‘protected health information’’ shall 
have the meaning given such term for pur-
poses of HIPAA. 

(9) SECRETARY.—The term ‘‘Secretary’’ 
means the Secretary of Commerce. 
SEC. ll04. INDEPENDENT HEALTH RECORD 

BANKS. 

(a) PURPOSE.—It is the purpose of this sec-
tion to provide for the establishment of inde-
pendent health record banks to achieve a 
savings of money and lives in the healthcare 
system through— 

(1) the creation and storage of lifetime in-
dividual electronic health records for indi-
viduals that may contain health plan and 
debit card functionality and that serves the 
interests of all healthcare entities; 

(2) the utilization of technological infra-
structure with the goal of connecting health 
records to build a national health informa-
tion network; 

(3) the provision of health information 
data sets, within distinct authorization 
boundaries, based on usage needs, includ-
ing— 

(A) the sale of approved data for research 
and other consumer purposes as provided for 
under section ll06(b); 

(B) the provision of data for emergency 
healthcare as provided for under section 
ll06(c); and 

(C) the provision of data for all other 
healthcare needs determined appropriate by 
the Secretary (in accordance with the pro-
tections provided for under section ll06); 

(4) the offering of incentives to employers 
that face rising employee health costs, to en-
courage employee participation in inde-
pendent health record banks; and 

(5) the creation of a source of tax-free in-
come to support the operations of the inde-
pendent health record banks, and, through 
revenue sharing, to provide incentives to 
independent health record bank account 
holders, healthcare providers, and fee payers 
to contribute health information. 

(b) ESTABLISHMENT.— 
(1) IN GENERAL.—Not later than 1 year after 

the date of enactment of this Act, the Sec-
retary shall prescribe standards for the es-
tablishment and certification of independent 
health record banks to carry out the pur-
poses described in subsection (a). 

(2) REQUIREMENT OF NON-PROFIT ENTITY.— 
The standards under paragraph (1) shall per-
mit a non-profit entity to establish an inde-
pendent health record bank as a cooperative 
entity that operates for the benefit and in 
the interests of the membership of the bank 
as a whole. Such bank shall be owned and 
controlled by its members. 

(3) FOR-PROFIT ENTITIES.—A for-profit enti-
ty may not participate in the establishment 
and operation of an independent health 
record bank, except to the extent that such 
entity is by contract employed to assist in 
carrying out the operations of the bank. 

(4) TREATMENT AS COVERED ENTITY FOR PUR-
POSES OF HIPAA.—To the extent that an inde-
pendent health record bank (or associated 
vendor) is engaged in transmitting protected 
health information, the bank shall be consid-
ered to be a covered entity for purposes of 
HIPAA with respect to such information. 

(c) MEMBERSHIP.— 
(1) IN GENERAL.—To be eligible to be a 

member of an independent health record 
bank, an individual shall obtain or have ob-
tained a product or service from a covered 
entity that is to be used primarily for per-
sonal, family, or household purposes, or that 
individual’s legal representative. 

(2) NO LIMITATION ON MEMBERSHIP.—Noth-
ing in this subsection shall be construed to 
permit an independent health record bank to 
restrict membership. 

(d) RIGHTS RELATING TO INFORMATION IN 
THE BANK.— 

(1) INDIVIDUAL CONSUMERS.— 
(A) GENERAL RIGHT.—An individual who 

has a health record contained in an inde-
pendent health record bank shall maintain 
ownership over the entire health record and 
shall have the right to review the contents of 
the record in its entirety at any time during 
the normal business operating hours of the 
bank. 

(B) ADDITIONAL INFORMATION AND LIMITA-
TION.—An individual described in subpara-
graph (A) may add personal health informa-
tion to the health record of that individual, 
except that such individual shall not alter or 
falsify information that is entered into the 
health record by another healthcare entity. 
Such an individual shall have the right to 
propose an amendment to such information 
pursuant to standards prescribed by the Sec-
retary relating to the correction of informa-
tion contained in a health record. 

(2) OTHER HEALTHCARE ENTITIES.—A 
healthcare entity (other than an individual) 
shall serve as the custodian of only that in-
formation that has been added by such enti-
ty to the health record of an individual that 
is maintained by an independent health 
record bank. Such entity may be permitted 
to have access to other specified information 
contained in such health record (including 
the entire record if appropriate) if such ac-
cess is granted by the independent health 
record bank and the individual involved 
(pursuant to standards prescribed by the 
Secretary relating to access to information). 

(e) FINANCING OF ACTIVITIES.— 
(1) IN GENERAL.—An independent health 

record bank may generate revenue to pay for 
the operations of the bank through— 

(A) charging healthcare entities, including 
individual account holders, account fees for 
use of the bank; 

(B) the sale of nonidentifiable and par-
tially identifiable health information con-
tained in the bank for research purposes (as 
provided for in section ll06(b)); and 

(C) the conduct of any other activities de-
termined appropriate by the Secretary. 

(2) SHARING OF REVENUE.—Revenue derived 
under paragraph (1)(B) shall be shared with 
independent health record bank account 
holders, and may be shared with healthcare 
providers and payers, in accordance with this 
title. 

(3) TREATMENT OF INCOME.—For purposes of 
the Internal Revenue Code of 1986, any rev-
enue described in this subsection shall not be 
included in gross income of any independent 
health record bank, independent health 
record bank account holder, healthcare pro-
vider, or payer described in this subsection. 
SEC. ll05. HEALTHCARE CLEARINGHOUSE AC-

TIVITIES. 
(a) APPLICATION OF SECTION.—This section 

shall apply to an independent health record 
bank (and associated vendors) with respect 
to activities undertaken by such bank in op-
erating as a health care clearinghouse (as 
such term is defined in section 1171(2) of the 
Social Security Act (42 U.S.C. 1329d(2)). 

(b) ACCREDITATION.— 
(1) IN GENERAL.—To be eligible to carry out 

clearinghouse activities under this section, 
an independent health record bank (and asso-
ciated vendors performing clearinghouse 
functions) shall be accredited by a national 
standards development organization, uti-
lizing the criteria described in paragraph (2), 
that is properly authenticated and registered 
with the Attorney General and the Federal 
Trade Commission pursuant to the provi-
sions of the National Cooperation Research 
and Production Act of 1993 (15 U.S.C. 4301 et 
seq.). 

(2) CRITERIA.—The criteria to be used by a 
national standards development organization 
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CONGRESSIONAL RECORD — SENATES4346 May 10, 2006 
in the accreditation of an independent health 
record bank under this section shall be de-
signed to measure the competency, assets, 
practices, and procedures of the bank for 
purposes of conducting clearinghouse activi-
ties. Such criteria shall include— 

(A) the technical capacity and electronic 
facilities of the bank for the receipt, trans-
mission, and handling of electronic health 
information transactions; 

(B) the ability of the bank to process 
transactions to which HIPAA applies; 

(C) the backup and disaster recovery plans 
and capacity of the bank; 

(D) the privacy practices, procedures, and 
employee training programs of the bank con-
sistent with HIPAA; and 

(E) the security practices, procedures, and 
employee training programs of the bank con-
sistent with HIPAA, including compliance 
with the HIPAA security rule that protected 
health information must only be viewable by 
the intended recipient. 

(3) EXISTING CLEARINGHOUSES.—An inde-
pendent health record bank operated by an 
entity that has been certified under part C of 
title XI of the Social Security Act (42 U.S.C. 
1320d et seq.) as a health care clearinghouse 
prior to the date of enactment of this Act 
shall be considered to be accredited for pur-
poses of paragraph (1). 

(c) INFORMATION REQUIREMENT.—An inde-
pendent health record bank acting as a 
health care clearinghouse under this section 
shall ensure that reporting services are pro-
vided to individual consumers in a manner 
that includes the provision of lists of individ-
uals or organizations that have accessed the 
health record account of the consumer or to 
whom health information disclosures con-
cerning the consumer have been made in ac-
cordance with the requirements of HIPAA. 
SEC. ll06. AVAILABILITY AND USE OF 

HEALTHCARE INFORMATION IN 
BANK. 

(a) GENERAL RULE.—Except as provided in 
this section, access to specified sections of, 
or an entire, electronic health record main-
tained by an independent health record bank 
concerning an individual shall only be pro-
vided with the prior authorization of the in-
dividual involved, as authenticated as pro-
vided for under the standards prescribed by 
the Secretary under section ll08. 

(b) AVAILABILITY OF DATA FOR RESEARCH 
AND OTHER ACTIVITIES.—An independent 
health record bank may sell nonidentifiable 
and partially identifiable health information 
concerning and individual only if— 

(1) the bank and the individual involved 
agree to the sale; 

(2) the agreement provided for under para-
graph (1) includes parameters with respect to 
the disclosure of information involved and a 
process for the authorization of the further 
disclosure of partially identifiable health in-
formation; 

(3) the data involved is to be used for re-
search or other activities only as provided 
for in the agreement under paragraph (1); 

(4) the data involved does not identify the 
individual who is the subject of the data; 

(5) the revenue to be derived from the sale 
of the data is collected by the bank and 
equally divided between the bank and the in-
dividual involved, except that revenue may 
also be distributed to healthcare providers 
and payers as incentives to contribute addi-
tional data to the bank; and 

(6) the transaction otherwise meets the re-
quirements and standards prescribed by the 
Secretary. 

(c) AVAILABILITY OF DATA FOR EMERGENCY 
HEALTHCARE.— 

(1) FINDINGS.—Congress finds that— 
(A) given the size and nature of visits to 

emergency departments in the United 
States, readily available health data could 

make the difference between life and death; 
and 

(B) due to the case mix and volume of pa-
tients treated, emergency departments are 
well positioned to provide data for public 
health surveillance, community risk assess-
ment, research, education, training, quality 
improvement, and other uses. 

(2) USE OF DATA.—An independent health 
record bank may permit healthcare pro-
viders to access, during an emergency de-
partment visit, a limited, authenticated data 
set concerning an individual for emergency 
response purposes without the prior consent 
of the individual. Such limited data may in-
clude— 

(A) patient identification data, as deter-
mined appropriate by the individual in-
volved; 

(B) provider identification that includes 
the use of a unique provider identifiers as 
provided for in section 1173 of the Social Se-
curity Act (42 U.S.C. 1320d-2); 

(C) payment data; 
(D) arrival and first assessment data; 
(E) data related to the individual’s vitals, 

allergies, and medication history; 
(F) data related to existing chronic prob-

lems and active clinical conditions of the in-
dividual; and 

(G) data concerning physical examina-
tions, procedures, results, and diagnosis data 
relating to the visit. 

(d) EFFECT ON HIPAA.—Nothing in this 
title shall be construed to affect the scope, 
substance, or applicability of the part C of 
title XI of the Social Security Act (42 U.S.C. 
1320d et seq.) or HIPAA as such relates to in-
dividually identifiable health information 
maintained in an independent health record 
bank. 
SEC. ll07. APPLICATION OF FEDERAL AND 

STATE SECURITY AND CONFIDEN-
TIALITY STANDARDS. 

(a) IN GENERAL.—Existing Federal security 
and confidentiality standards and State se-
curity and confidentiality laws shall apply 
to this title (and the amendments made by 
this title) until such time as Congress acts 
to amend such standards. 

(b) PROVISION OF INFORMATION AND INFOR-
MATIONAL PROVISION.— 

(1) DESIGNATION OF AGENCY.—Each State 
with an independent health records bank op-
erating in the State shall designate a State 
agency to be responsible for addressing com-
plaints by residents of the State with respect 
to health records contained in the bank. 

(2) PROVISION OF INFORMATION.—An inde-
pendent health record bank operating in a 
State shall provide the State authority des-
ignated under paragraph (1) with an informa-
tional filing that describes the policies of the 
bank, the types of information sold by the 
bank, and other relevant information deter-
mined appropriate by such authority. 

(3) INFORMATION.—An individual who has a 
health record maintained by an independent 
health record bank shall direct any concerns, 
problems, or questions related to such record 
directly to the appropriate State authority. 

(c) DEFINITIONS.—For purposes of this sec-
tion: 

(1) STATE SECURITY AND CONFIDENTIALITY 
LAWS.—The term ‘‘State security and con-
fidentiality laws’’ means State laws and reg-
ulations relating to the privacy and con-
fidentiality of individually identifiable 
health information or to the security of such 
information. 

(2) CURRENT FEDERAL SECURITY AND CON-
FIDENTIALITY STANDARDS.—The term ‘‘cur-
rent Federal security and confidentiality 
standards’’ means the Federal privacy stand-
ards established pursuant to section 264(c) of 
the Health Insurance Portability and Ac-
countability Act of 1996 (42 U.S.C. 1320d–2 
note) and security standards established 

under section 1173(d) of the Social Security 
Act. 

(3) STATE.—The term ‘‘State’’ has the 
meaning given such term when used in title 
XI of the Social Security Act, as provided 
under section 1101(a) of such Act (42 U.S.C. 
1301(a)). 
SEC. ll08. REGULATORY OVERSIGHT. 

(a) IN GENERAL.—In carrying out this title, 
the Secretary, acting through the Under Sec-
retary for Technology or other appropriate 
official, shall— 

(1) develop a program to certify entities to 
operate independent health record banks; 

(2) provide assistance to encourage the 
growth of independent health record banks; 

(3) track economic progress as it pertains 
to independent health records bank opera-
tors and individuals receiving non-taxable 
income with respect to accounts; 

(4) conduct public education activities re-
garding the creation and usage of the inde-
pendent health records banks; 

(5) establish an interagency council under 
subsection (b) to develop standards for Fed-
eral security auditing for entities operating 
independent health record banks; and 

(6) carry out any other activities deter-
mined appropriate by the Secretary. 

(b) INTERAGENCY COUNCIL FOR SECURITY AU-
DITING.— 

(1) IN GENERAL.—The Secretary, in con-
sultation with the Secretary of Health and 
Human Services and other appropriate Fed-
eral officials, shall establish an interagency 
council to develop standards for Federal se-
curity auditing as it relates to data security, 
authentication, and authorization rec-
ommendations, and reviews of independent 
health record banks. 

(2) DUTIES.—The interagency council es-
tablished under paragraph (1) shall take into 
consideration the following factors when de-
veloping recommendations for security, au-
thentication, and authorization of data in 
independent health record banks: 

(A) The number and type of factors used 
for the exchange of protected health infor-
mation. 

(B) Requiring that individuals, who have 
health records that are maintained by the 
bank, be notified of a security breech with 
respect to such records, and any corrective 
action taken on behalf of the individual. 

(C) Requiring that information sent to, or 
received from, an independent health record 
bank that has been designated as high-risk 
should be authenticated through the use of 
methods such as the periodic changing of 
passwords, the use of biometrics, the use of 
tokens or other technology as determined 
appropriate by the council. 

(D) Recommendations for entities oper-
ating independent health record banks, in-
cluding requiring analysis of the potential 
risk of health transaction security breeches 
based on set criteria. 

(E) The conduct of audits of independent 
health record banks to ensure that they are 
in compliance with the requirements and 
standards established under this title. 

(3) COMPLIANCE REPORT.—The interagency 
council established under this subsection 
shall annually submit to the Secretary a re-
port on compliance by independent health 
record banks with the requirements and 
standard under this title. Such report shall 
be included in the report required under sub-
section (d). 

(c) INTERAGENCY MEMORANDUM OF UNDER-
STANDING.—The Secretary and the Secretary 
of Health and Human Services, and other 
Federal officials that may be impacted by 
this title, shall ensure, through the execu-
tion of an interagency memorandum of un-
derstanding among such Secretaries, that— 

(1) regulations, rulings, and interpreta-
tions issued by such Secretaries or officials 
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relating to the same matter over which 2 or 
more such Secretaries or officials have re-
sponsibility under this title are administered 
so as to have the same effect at all times; 
and 

(2) coordination of policies relating to en-
forcing the same requirements through such 
Secretaries or officials in order to have co-
ordinated enforcement strategy that avoids 
duplication of enforcement efforts and as-
signs priorities in enforcement. 

(d) ANNUAL REPORT.—Not later than 1 year 
after the date of enactment of this Act, and 
annually thereafter, the Secretary, acting 
through the Under Secretary for Technology, 
shall submit to Committee on Health, Edu-
cation, Labor, and Pensions and the Com-
mittee on Finance of the Senate and the 
Committee on Energy and Commerce and the 
Committee on Ways and Means of the House 
of Representatives, a report that— 

(1) describes individual owner or institu-
tion operator economic progress as achieved 
through independent health record bank 
usage and existing barriers to such usage; 

(2) describes progress in security auditing 
as provided for by the interagency security 
council under subsection (b); and 

(3) contains information on the other core 
responsibilities of the Secretary as described 
in subsection (a). 
SEC. ll09. PENALTIES FOR FRAUD AND ABUSE. 

The penalties provided for in section 
1177(b) of the Social Security Act (42 U.S.C. 
1320d-6) shall apply to the wrongful disclo-
sure of information collected, maintained, or 
made available by an independent health 
record bank under this title, including dis-
closures by any employees or associates of 
any such bank or other healthcare entity 
using or disclosing such information. 
SEC. ll10. TAX CREDIT FOR EMPLOYER-PRO-

VIDED EMPLOYEE INDEPENDENT 
HEALTH RECORD BANK ACCOUNT 
FEES. 

(a) ALLOWANCE OF CREDIT.—Subpart D of 
part IV of subchapter A of chapter 1 of the 
Internal Revenue Code of 1986 (relating to 
business related credits) is amended by add-
ing at the end the following new section: 
‘‘SEC. 45N. EMPLOYER-PROVIDED EMPLOYEE 

INDEPENDENT HEALTH RECORD 
BANK ACCOUNT FEES. 

‘‘(a) DETERMINATION OF AMOUNT.—For pur-
poses of section 38, the independent health 
record bank account investment credit de-
termined under this section with respect to 
any taxpayer for any taxable year is an 
amount equal to the independent health 
record bank account investment provided by 
such taxpayer during the taxable year. 

‘‘(b) INDEPENDENT HEALTH RECORD BANK 
ACCOUNT INVESTMENT.—For purposes of this 
section, the term ‘independent health record 
bank account investment’ means, with re-
spect to each employee of the taxpayer for 
any taxable year, an amount equal to the 
lesser of— 

‘‘(1) 50 percent of the cost for such em-
ployee to maintain an independent health 
record bank account paid by the taxpayer 
during the taxable year, or 

‘‘(2) $50. 
‘‘(c) INDEPENDENT HEALTH RECORD BANK 

ACCOUNT.—For purposes of this section, the 
term ‘independent health record bank ac-
count’ has the meaning given to the term 
‘account’ under section ll03(1) of the Inde-
pendent Health Record Bank Act of 2006. 

‘‘(d) SPECIAL RULES.—No deduction or cred-
it (other than under this section) shall be al-
lowed under this chapter with respect to any 
expense which is taken into account under 
subsection (a) in determining the credit 
under this section. 

‘‘(e) REPORTS.— 
‘‘(1) IN GENERAL.—Each taxpayer shall 

make such reports to the Secretary and to 
employees of the taxpayer regarding— 

‘‘(A) independent health record bank ac-
count investments made with respect to such 
employee during any calendar year, and 

‘‘(B) such other information as the Sec-
retary may require. 

‘‘(2) TIME FOR MAKING REPORTS.—The re-
ports required by this subsection— 

‘‘(A) shall be filed at such time and in such 
manner as the Secretary prescribes, and 

‘‘(B) shall be furnished to employees— 
‘‘(i) not later than January 31 of the cal-

endar year following the calendar year to 
which such reports relate, and 

‘‘(ii) in such manner as the Secretary pre-
scribes. 

‘‘(f) REGULATIONS.—The Secretary may 
prescribe such regulations as may be nec-
essary or appropriate to carry out this sec-
tion. 

‘‘(g) APPLICATION OF SECTION.—This section 
shall apply with respect to any independent 
health record bank account investments 
made by the taxpayer for the 5-taxable year 
period beginning with the first taxable year 
during which such investments are made by 
the taxpayer.’’. 

(b) CREDIT TREATED AS BUSINESS CREDIT.— 
Section 38(b) of the Internal Revenue Code of 
1986 (relating to current year business credit) 
is amended by striking ‘‘and’’ at the end of 
paragraph (29), by striking the period at the 
end of paragraph (30) and inserting ‘‘, plus’’, 
and by adding at the end the following new 
paragraph: 

‘‘(31) the independent health record bank 
account investment credit determined under 
section 45N(a).’’. 

(c) CONFORMING AMENDMENT.—The table of 
sections for subpart C of part IV of sub-
chapter A of chapter 1 of the Internal Rev-
enue Code of 1986 is amended by adding at 
the end the following new item: 
‘‘Sec. 45N. Employer-provided employee 

independent health record bank 
account fees.’’. 

(d) EFFECTIVE DATE.—The amendments 
made by this section shall apply to taxable 
years beginning after the date of the enact-
ment of this Act. 

(e) ADDITIONAL INCENTIVE FOR CONSUMERS 
PARTICIPATING IN IHRB.—Revenue generated 
by an independent health record bank and 
received by an account holder, healthcare 
entity, or healthcare payer shall not be con-
sidered taxable income under the Internal 
Revenue Code of 1986. 

SA 3886. Mr. FRIST proposed an 
amendment to the bill S. 1955, to 
amend title I of the Employee Retire-
ment Security Act of 1974 and the Pub-
lic Health Service Act to expand health 
care access and reduce costs through 
the creation of small business health 
plans and through modernization of the 
health insurance marketplace; as fol-
lows: 

At the end of the modified amendment at 
the following; 

‘‘This act shall become effective 1 day 
after enactment.’’ 

SA 3887. Mr. FRIST proposed an 
amendment to amendment SA 3886 pro-
posed by Mr. FRIST to the bill S. 1955, 
to amend title I of the Employee Re-
tirement Security Act of 1974 and the 
Public Health Service Act to expand 
health care access and reduce costs 
through the creation of small business 
health plans and through moderniza-
tion of the health insurance market-
place; as follows: 

In the amendment strike ‘‘1’’ day and in-
sert ‘‘2’’ days. 

SA 3888. Mr. FRIST proposed an 
amendment to the bill S. 1955, to 
amend title I of the Employee Retire-
ment Security Act of 1974 and the Pub-
lic Health Service Act to expand health 
care access and reduce costs through 
the creation of small business health 
plans and through modernization of the 
health insurance marketplace; as fol-
lows: 

Strike all after the enacting clause and in-
sert the following: 
SECTION 1. SHORT TITLE; TABLE OF CONTENTS; 

PURPOSE. 
(a) SHORT TITLE.—This Act may be cited as 

the ‘‘Health Insurance Marketplace Mod-
ernization and Affordability Act of 2006’’. 

(b) TABLE OF CONTENTS.—The table of con-
tents is as follows: 
Sec. 1. Short title; table of contents; pur-

poses. 
TITLE I—SMALL BUSINESS HEALTH 

PLANS 
Sec. 101. Rules governing small business 

health plans. 
Sec. 102. Cooperation between Federal and 

State authorities. 
Sec. 103. Effective date and transitional and 

other rules. 
TITLE II—MARKET RELIEF 

Sec. 201. Market relief. 
TITLE III—HARMONIZATION OF HEALTH 

INSURANCE STANDARDS 
Sec. 301. Health Insurance Standards Har-

monization. 
(c) PURPOSES.—It is the purpose of this Act 

to— 
(1) make more affordable health insurance 

options available to small businesses, work-
ing families, and all Americans; 

(2) assure effective State regulatory pro-
tection of the interests of health insurance 
consumers; and 

(3) create a more efficient and affordable 
health insurance marketplace through col-
laborative development of uniform regu-
latory standards. 

TITLE I—SMALL BUSINESS HEALTH 
PLANS 

SEC. 101. RULES GOVERNING SMALL BUSINESS 
HEALTH PLANS. 

(a) IN GENERAL.—Subtitle B of title I of the 
Employee Retirement Income Security Act 
of 1974 is amended by adding after part 7 the 
following new part: 

‘‘PART 8—RULES GOVERNING SMALL 
BUSINESS HEALTH PLANS 

‘‘SEC. 801. SMALL BUSINESS HEALTH PLANS. 
‘‘(a) IN GENERAL.—For purposes of this 

part, the term ‘small business health plan’ 
means a fully insured group health plan 
whose sponsor is (or is deemed under this 
part to be) described in subsection (b). 

‘‘(b) SPONSORSHIP.—The sponsor of a group 
health plan is described in this subsection if 
such sponsor— 

‘‘(1) is organized and maintained in good 
faith, with a constitution and bylaws specifi-
cally stating its purpose and providing for 
periodic meetings on at least an annual 
basis, as a bona fide trade association, a 
bona fide industry association (including a 
rural electric cooperative association or a 
rural telephone cooperative association), a 
bona fide professional association, or a bona 
fide chamber of commerce (or similar bona 
fide business association, including a cor-
poration or similar organization that oper-
ates on a cooperative basis (within the mean-
ing of section 1381 of the Internal Revenue 
Code of 1986)), for substantial purposes other 
than that of obtaining medical care; 

‘‘(2) is established as a permanent entity 
which receives the active support of its 
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members and requires for membership pay-
ment on a periodic basis of dues or payments 
necessary to maintain eligibility for mem-
bership; 

‘‘(3) does not condition membership, such 
dues or payments, or coverage under the 
plan on the basis of health status-related 
factors with respect to the employees of its 
members (or affiliated members), or the de-
pendents of such employees, and does not 
condition such dues or payments on the basis 
of group health plan participation; and 

‘‘(4) does not condition membership on the 
basis of a minimum group size. 
Any sponsor consisting of an association of 
entities which meet the requirements of 
paragraphs (1), (2), (3), and (4) shall be 
deemed to be a sponsor described in this sub-
section. 
‘‘SEC. 802. CERTIFICATION OF SMALL BUSINESS 

HEALTH PLANS. 
‘‘(a) IN GENERAL.—Not later than 6 months 

after the date of enactment of this part, the 
applicable authority shall prescribe by in-
terim final rule a procedure under which the 
applicable authority shall certify small busi-
ness health plans which apply for certifi-
cation as meeting the requirements of this 
part. 

‘‘(b) REQUIREMENTS APPLICABLE TO CER-
TIFIED PLANS.—A small business health plan 
with respect to which certification under 
this part is in effect shall meet the applica-
ble requirements of this part, effective on 
the date of certification (or, if later, on the 
date on which the plan is to commence oper-
ations). 

‘‘(c) REQUIREMENTS FOR CONTINUED CERTIFI-
CATION.—The applicable authority may pro-
vide by regulation for continued certifi-
cation of small business health plans under 
this part. Such regulation shall provide for 
the revocation of a certification if the appli-
cable authority finds that the small business 
health plan involved is failing to comply 
with the requirements of this part. 

‘‘(d) EXPEDITED AND DEEMED CERTIFI-
CATION.— 

‘‘(1) IN GENERAL.—If the Secretary fails to 
act on an application for certification under 
this section within 90 days of receipt of such 
application, the applying small business 
health plan shall be deemed certified until 
such time as the Secretary may deny for 
cause the application for certification. 

‘‘(2) CIVIL PENALTY.—The Secretary may 
assess a civil penalty against the board of 
trustees and plan sponsor (jointly and sever-
ally) of a small business health plan that is 
deemed certified under paragraph (1) of up to 
$500,000 in the event the Secretary deter-
mines that the application for certification 
of such small business health plan was will-
fully or with gross negligence incomplete or 
inaccurate. 
‘‘SEC. 803. REQUIREMENTS RELATING TO SPON-

SORS AND BOARDS OF TRUSTEES. 
‘‘(a) SPONSOR.—The requirements of this 

subsection are met with respect to a small 
business health plan if the sponsor has met 
(or is deemed under this part to have met) 
the requirements of section 801(b) for a con-
tinuous period of not less than 3 years end-
ing with the date of the application for cer-
tification under this part. 

‘‘(b) BOARD OF TRUSTEES.—The require-
ments of this subsection are met with re-
spect to a small business health plan if the 
following requirements are met: 

‘‘(1) FISCAL CONTROL.—The plan is oper-
ated, pursuant to a plan document, by a 
board of trustees which pursuant to a trust 
agreement has complete fiscal control over 
the plan and which is responsible for all op-
erations of the plan. 

‘‘(2) RULES OF OPERATION AND FINANCIAL 
CONTROLS.—The board of trustees has in ef-

fect rules of operation and financial con-
trols, based on a 3-year plan of operation, 
adequate to carry out the terms of the plan 
and to meet all requirements of this title ap-
plicable to the plan. 

‘‘(3) RULES GOVERNING RELATIONSHIP TO 
PARTICIPATING EMPLOYERS AND TO CONTRAC-
TORS.— 

‘‘(A) BOARD MEMBERSHIP.— 
‘‘(i) IN GENERAL.—Except as provided in 

clauses (ii) and (iii), the members of the 
board of trustees are individuals selected 
from individuals who are the owners, offi-
cers, directors, or employees of the partici-
pating employers or who are partners in the 
participating employers and actively partici-
pate in the business. 

‘‘(ii) LIMITATION.— 
‘‘(I) GENERAL RULE.—Except as provided in 

subclauses (II) and (III), no such member is 
an owner, officer, director, or employee of, or 
partner in, a contract administrator or other 
service provider to the plan. 

‘‘(II) LIMITED EXCEPTION FOR PROVIDERS OF 
SERVICES SOLELY ON BEHALF OF THE SPON-
SOR.—Officers or employees of a sponsor 
which is a service provider (other than a con-
tract administrator) to the plan may be 
members of the board if they constitute not 
more than 25 percent of the membership of 
the board and they do not provide services to 
the plan other than on behalf of the sponsor. 

‘‘(III) TREATMENT OF PROVIDERS OF MEDICAL 
CARE.—In the case of a sponsor which is an 
association whose membership consists pri-
marily of providers of medical care, sub-
clause (I) shall not apply in the case of any 
service provider described in subclause (I) 
who is a provider of medical care under the 
plan. 

‘‘(iii) CERTAIN PLANS EXCLUDED.—Clause (i) 
shall not apply to a small business health 
plan which is in existence on the date of the 
enactment of the Health Insurance Market-
place Modernization and Affordability Act of 
2006. 

‘‘(B) SOLE AUTHORITY.—The board has sole 
authority under the plan to approve applica-
tions for participation in the plan and to 
contract with insurers. 

‘‘(c) TREATMENT OF FRANCHISES.—In the 
case of a group health plan which is estab-
lished and maintained by a franchiser for a 
franchisor or for its franchisees— 

‘‘(1) the requirements of subsection (a) and 
section 801(a) shall be deemed met if such re-
quirements would otherwise be met if the 
franchisor were deemed to be the sponsor re-
ferred to in section 801(b) and each 
franchisee were deemed to be a member (of 
the sponsor) referred to in section 801(b); and 

‘‘(2) the requirements of section 804(a)(1) 
shall be deemed met. 
For purposes of this subsection the terms 
‘franchisor’ and ‘franchisee’ shall have the 
meanings given such terms for purposes of 
sections 436.2(a) through 436.2(c) of title 16, 
Code of Federal Regulations (including any 
such amendments to such regulation after 
the date of enactment of this part). 
‘‘SEC. 804. PARTICIPATION AND COVERAGE RE-

QUIREMENTS. 
‘‘(a) COVERED EMPLOYERS AND INDIVID-

UALS.—The requirements of this subsection 
are met with respect to a small business 
health plan if, under the terms of the plan— 

‘‘(1) each participating employer must be— 
‘‘(A) a member of the sponsor; 
‘‘(B) the sponsor; or 
‘‘(C) an affiliated member of the sponsor, 

except that, in the case of a sponsor which is 
a professional association or other indi-
vidual-based association, if at least one of 
the officers, directors, or employees of an 
employer, or at least one of the individuals 
who are partners in an employer and who ac-
tively participates in the business, is a mem-
ber or such an affiliated member of the spon-

sor, participating employers may also in-
clude such employer; and 

‘‘(2) all individuals commencing coverage 
under the plan after certification under this 
part must be— 

‘‘(A) active or retired owners (including 
self-employed individuals), officers, direc-
tors, or employees of, or partners in, partici-
pating employers; or 

‘‘(B) the dependents of individuals de-
scribed in subparagraph (A). 

‘‘(b) INDIVIDUAL MARKET UNAFFECTED.—The 
requirements of this subsection are met with 
respect to a small business health plan if, 
under the terms of the plan, no participating 
employer may provide health insurance cov-
erage in the individual market for any em-
ployee not covered under the plan which is 
similar to the coverage contemporaneously 
provided to employees of the employer under 
the plan, if such exclusion of the employee 
from coverage under the plan is based on a 
health status-related factor with respect to 
the employee and such employee would, but 
for such exclusion on such basis, be eligible 
for coverage under the plan. 

‘‘(c) PROHIBITION OF DISCRIMINATION 
AGAINST EMPLOYERS AND EMPLOYEES ELIGI-
BLE TO PARTICIPATE.—The requirements of 
this subsection are met with respect to a 
small business health plan if— 

‘‘(1) under the terms of the plan, all em-
ployers meeting the preceding requirements 
of this section are eligible to qualify as par-
ticipating employers for all geographically 
available coverage options, unless, in the 
case of any such employer, participation or 
contribution requirements of the type re-
ferred to in section 2711 of the Public Health 
Service Act are not met; 

‘‘(2) information regarding all coverage op-
tions available under the plan is made read-
ily available to any employer eligible to par-
ticipate; and 

‘‘(3) the applicable requirements of sec-
tions 701, 702, and 703 are met with respect to 
the plan. 
‘‘SEC. 805. OTHER REQUIREMENTS RELATING TO 

PLAN DOCUMENTS, CONTRIBUTION 
RATES, AND BENEFIT OPTIONS. 

‘‘(a) IN GENERAL.—The requirements of this 
section are met with respect to a small busi-
ness health plan if the following require-
ments are met: 

‘‘(1) CONTENTS OF GOVERNING INSTRU-
MENTS.— 

‘‘(A) IN GENERAL.—The instruments gov-
erning the plan include a written instru-
ment, meeting the requirements of an in-
strument required under section 402(a)(1), 
which— 

‘‘(i) provides that the board of trustees 
serves as the named fiduciary required for 
plans under section 402(a)(1) and serves in 
the capacity of a plan administrator (re-
ferred to in section 3(16)(A)); and 

‘‘(ii) provides that the sponsor of the plan 
is to serve as plan sponsor (referred to in sec-
tion 3(16)(B)). 

‘‘(B) DESCRIPTION OF MATERIAL PROVI-
SIONS.—The terms of the health insurance 
coverage (including the terms of any indi-
vidual certificates that may be offered to in-
dividuals in connection with such coverage) 
describe the material benefit and rating, and 
other provisions set forth in this section and 
such material provisions are included in the 
summary plan description. 

‘‘(2) CONTRIBUTION RATES MUST BE NON-
DISCRIMINATORY.— 

‘‘(A) IN GENERAL.—The contribution rates 
for any participating small employer shall 
not vary on the basis of any health status-re-
lated factor in relation to employees of such 
employer or their beneficiaries and shall not 
vary on the basis of the type of business or 
industry in which such employer is engaged, 
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subject to subparagraph (B) and the terms of 
this title. 

‘‘(B) EFFECT OF TITLE.—Nothing in this 
title or any other provision of law shall be 
construed to preclude a health insurance 
issuer offering health insurance coverage in 
connection with a small business health plan 
that meets the requirements of this part, 
and at the request of such small business 
health plan, from— 

‘‘(i) setting contribution rates for the 
small business health plan based on the 
claims experience of the small business 
health plan so long as any variation in such 
rates for participating small employers com-
plies with the requirements of clause (ii), ex-
cept that small business health plans shall 
not be subject, in non-adopting states, to 
subparagraphs (A)(ii) and (C) of section 
2912(a)(2) of the Public Health Service Act, 
and in adopting states, to any State law that 
would have the effect of imposing require-
ments as outlined in such subparagraphs 
(A)(ii) and (C); or 

‘‘(ii) varying contribution rates for partici-
pating small employers in a small business 
health plan in a State to the extent that 
such rates could vary using the same meth-
odology employed in such State for regu-
lating small group premium rates, subject to 
the terms of part I of subtitle A of title 
XXIX of the Public Health Service Act (re-
lating to rating requirements), as added by 
title II of the Health Insurance Marketplace 
Modernization and Affordability Act of 2006. 

‘‘(3) EXCEPTIONS REGARDING SELF-EMPLOYED 
AND LARGE EMPLOYERS.— 

‘‘(A) SELF EMPLOYED.— 
‘‘(i) IN GENERAL.—Small business health 

plans with participating employers who are 
self-employed individuals (and their depend-
ents) shall enroll such self-employed partici-
pating employers in accordance with rating 
rules that do not violate the rating rules for 
self-employed individuals in the State in 
which such self-employed participating em-
ployers are located. 

‘‘(ii) GUARANTEE ISSUE.—Small business 
health plans with participating employers 
who are self-employed individuals (and their 
dependents) may decline to guarantee issue 
to such participating employers in States in 
which guarantee issue is not otherwise re-
quired for the self-employed in that State. 

‘‘(B) LARGE EMPLOYERS.—Small business 
health plans with participating employers 
that are larger than small employers (as de-
fined in section 808(a)(10)) shall enroll such 
large participating employers in accordance 
with rating rules that do not violate the rat-
ing rules for large employers in the State in 
which such large participating employers are 
located. 

‘‘(4) REGULATORY REQUIREMENTS.—Such 
other requirements as the applicable author-
ity determines are necessary to carry out 
the purposes of this part, which shall be pre-
scribed by the applicable authority by regu-
lation. 

‘‘(b) ABILITY OF SMALL BUSINESS HEALTH 
PLANS TO DESIGN BENEFIT OPTIONS.—Nothing 
in this part or any provision of State law (as 
defined in section 514(c)(1)) shall be con-
strued to preclude a small business health 
plan or a health insurance issuer offering 
health insurance coverage in connection 
with a small business health plan from exer-
cising its sole discretion in selecting the spe-
cific benefits and services consisting of med-
ical care to be included as benefits under 
such plan or coverage, except that such bene-
fits and services must meet the terms and 
specifications of part II of subtitle A of title 
XXIX of the Public Health Service Act (re-
lating to lower cost plans), as added by title 
II of the Health Insurance Marketplace Mod-
ernization and Affordability Act of 2006. 

‘‘(c) DOMICILE AND NON-DOMICILE STATES.— 

‘‘(1) DOMICILE STATE.—Coverage shall be 
issued to a small business health plan in the 
State in which the sponsor’s principal place 
of business is located. 

‘‘(2) NON-DOMICILE STATES.—With respect to 
a State (other than the domicile State) in 
which participating employers of a small 
business health plan are located but in which 
the insurer of the small business health plan 
in the domicile State is not yet licensed, the 
following shall apply: 

‘‘(A) TEMPORARY PREEMPTION.—If, upon the 
expiration of the 90-day period following the 
submission of a licensure application by such 
insurer (that includes a certified copy of an 
approved licensure application as submitted 
by such insurer in the domicile State) to 
such State, such State has not approved or 
denied such application, such State’s health 
insurance licensure laws shall be tempo-
rarily preempted and the insurer shall be 
permitted to operate in such State, subject 
to the following terms: 

‘‘(i) APPLICATION OF NON-DOMICILE STATE 
LAW.—Except with respect to licensure and 
with respect to the terms of subtitle A of 
title XXIX of the Public Health Service Act 
(relating to rating and benefits as added by 
the Health Insurance Marketplace Mod-
ernization and Affordability Act of 2006), the 
laws and authority of the non-domicile State 
shall remain in full force and effect. 

‘‘(ii) REVOCATION OF PREEMPTION.—The pre-
emption of a non-domicile State’s health in-
surance licensure laws pursuant to this sub-
paragraph, shall be terminated upon the oc-
currence of either of the following: 

‘‘(I) APPROVAL OR DENIAL OF APPLICATION.— 
The approval of denial of an insurer’s licen-
sure application, following the laws and reg-
ulations of the non-domicile State with re-
spect to licensure. 

‘‘(II) DETERMINATION OF MATERIAL VIOLA-
TION.—A determination by a non-domicile 
State that an insurer operating in a non- 
domicile State pursuant to the preemption 
provided for in this subparagraph is in mate-
rial violation of the insurance laws (other 
than licensure and with respect to the terms 
of subtitle A of title XXIX of the Public 
Health Service Act (relating to rating and 
benefits added by the Health Insurance Mar-
ketplace Modernization and Affordability 
Act of 2006)) of such State. 

‘‘(B) NO PROHIBITION ON PROMOTION.—Noth-
ing in this paragraph shall be construed to 
prohibit a small business health plan or an 
insurer from promoting coverage prior to the 
expiration of the 90-day period provided for 
in subparagraph (A), except that no enroll-
ment or collection of contributions shall 
occur before the expiration of such 90-day pe-
riod. 

‘‘(C) LICENSURE.—Except with respect to 
the application of the temporary preemption 
provision of this paragraph, nothing in this 
part shall be construed to limit the require-
ment that insurers issuing coverage to small 
business health plans shall be licensed in 
each State in which the small business 
health plans operate. 

‘‘(D) SERVICING BY LICENSED INSURERS.— 
Notwithstanding subparagraph (C), the re-
quirements of this subsection may also be 
satisfied if the participating employers of a 
small business health plan are serviced by a 
licensed insurer in that State, even where 
such insurer is not the insurer of such small 
business health plan in the State in which 
such small business health plan is domiciled. 
‘‘SEC. 806. REQUIREMENTS FOR APPLICATION 

AND RELATED REQUIREMENTS. 
‘‘(a) FILING FEE.—Under the procedure pre-

scribed pursuant to section 802(a), a small 
business health plan shall pay to the applica-
ble authority at the time of filing an applica-
tion for certification under this part a filing 
fee in the amount of $5,000, which shall be 

available in the case of the Secretary, to the 
extent provided in appropriation Acts, for 
the sole purpose of administering the certifi-
cation procedures applicable with respect to 
small business health plans. 

‘‘(b) INFORMATION TO BE INCLUDED IN APPLI-
CATION FOR CERTIFICATION.—An application 
for certification under this part meets the 
requirements of this section only if it in-
cludes, in a manner and form which shall be 
prescribed by the applicable authority by 
regulation, at least the following informa-
tion: 

‘‘(1) IDENTIFYING INFORMATION.—The names 
and addresses of— 

‘‘(A) the sponsor; and 
‘‘(B) the members of the board of trustees 

of the plan. 
‘‘(2) STATES IN WHICH PLAN INTENDS TO DO 

BUSINESS.—The States in which participants 
and beneficiaries under the plan are to be lo-
cated and the number of them expected to be 
located in each such State. 

‘‘(3) BONDING REQUIREMENTS.—Evidence 
provided by the board of trustees that the 
bonding requirements of section 412 will be 
met as of the date of the application or (if 
later) commencement of operations. 

‘‘(4) PLAN DOCUMENTS.—A copy of the docu-
ments governing the plan (including any by-
laws and trust agreements), the summary 
plan description, and other material describ-
ing the benefits that will be provided to par-
ticipants and beneficiaries under the plan. 

‘‘(5) AGREEMENTS WITH SERVICE PRO-
VIDERS.—A copy of any agreements between 
the plan, health insurance issuer, and con-
tract administrators and other service pro-
viders. 

‘‘(c) FILING NOTICE OF CERTIFICATION WITH 
STATES.—A certification granted under this 
part to a small business health plan shall not 
be effective unless written notice of such 
certification is filed with the applicable 
State authority of each State in which the 
small business health plans operate. 

‘‘(d) NOTICE OF MATERIAL CHANGES.—In the 
case of any small business health plan cer-
tified under this part, descriptions of mate-
rial changes in any information which was 
required to be submitted with the applica-
tion for the certification under this part 
shall be filed in such form and manner as 
shall be prescribed by the applicable author-
ity by regulation. The applicable authority 
may require by regulation prior notice of 
material changes with respect to specified 
matters which might serve as the basis for 
suspension or revocation of the certification. 
‘‘SEC. 807. NOTICE REQUIREMENTS FOR VOL-

UNTARY TERMINATION. 
‘‘A small business health plan which is or 

has been certified under this part may termi-
nate (upon or at any time after cessation of 
accruals in benefit liabilities) only if the 
board of trustees, not less than 60 days be-
fore the proposed termination date— 

‘‘(1) provides to the participants and bene-
ficiaries a written notice of intent to termi-
nate stating that such termination is in-
tended and the proposed termination date; 

‘‘(2) develops a plan for winding up the af-
fairs of the plan in connection with such ter-
mination in a manner which will result in 
timely payment of all benefits for which the 
plan is obligated; and 

‘‘(3) submits such plan in writing to the ap-
plicable authority. 
Actions required under this section shall be 
taken in such form and manner as may be 
prescribed by the applicable authority by 
regulation. 
‘‘SEC. 808. DEFINITIONS AND RULES OF CON-

STRUCTION. 
‘‘(a) DEFINITIONS.—For purposes of this 

part— 
‘‘(1) AFFILIATED MEMBER.—The term ‘affili-

ated member’ means, in connection with a 
sponsor— 
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‘‘(A) a person who is otherwise eligible to 

be a member of the sponsor but who elects 
an affiliated status with the sponsor, or 

‘‘(B) in the case of a sponsor with members 
which consist of associations, a person who 
is a member or employee of any such asso-
ciation and elects an affiliated status with 
the sponsor. 

‘‘(2) APPLICABLE AUTHORITY.—The term ‘ap-
plicable authority’ means the Secretary of 
Labor, except that, in connection with any 
exercise of the Secretary’s authority with re-
spect to which the Secretary is required 
under section 506(d) to consult with a State, 
such term means the Secretary, in consulta-
tion with such State. 

‘‘(3) APPLICABLE STATE AUTHORITY.—The 
term ‘applicable State authority’ means, 
with respect to a health insurance issuer in 
a State, the State insurance commissioner 
or official or officials designated by the 
State to enforce the requirements of title 
XXVII of the Public Health Service Act for 
the State involved with respect to such 
issuer. 

‘‘(4) GROUP HEALTH PLAN.—The term ‘group 
health plan’ has the meaning provided in sec-
tion 733(a)(1) (after applying subsection (b) of 
this section). 

‘‘(5) HEALTH INSURANCE COVERAGE.—The 
term ‘health insurance coverage’ has the 
meaning provided in section 733(b)(1), except 
that such term shall not include excepted 
benefits (as defined in section 733(c)). 

‘‘(6) HEALTH INSURANCE ISSUER.—The term 
‘health insurance issuer’ has the meaning 
provided in section 733(b)(2). 

‘‘(7) INDIVIDUAL MARKET.— 
‘‘(A) IN GENERAL.—The term ‘individual 

market’ means the market for health insur-
ance coverage offered to individuals other 
than in connection with a group health plan. 

‘‘(B) TREATMENT OF VERY SMALL GROUPS.— 
‘‘(i) IN GENERAL.—Subject to clause (ii), 

such term includes coverage offered in con-
nection with a group health plan that has 
fewer than 2 participants as current employ-
ees or participants described in section 
732(d)(3) on the first day of the plan year. 

‘‘(ii) STATE EXCEPTION.—Clause (i) shall not 
apply in the case of health insurance cov-
erage offered in a State if such State regu-
lates the coverage described in such clause in 
the same manner and to the same extent as 
coverage in the small group market (as de-
fined in section 2791(e)(5) of the Public 
Health Service Act) is regulated by such 
State. 

‘‘(8) MEDICAL CARE.—The term ‘medical 
care’ has the meaning provided in section 
733(a)(2). 

‘‘(9) PARTICIPATING EMPLOYER.—The term 
‘participating employer’ means, in connec-
tion with a small business health plan, any 
employer, if any individual who is an em-
ployee of such employer, a partner in such 
employer, or a self-employed individual who 
is such employer (or any dependent, as de-
fined under the terms of the plan, of such in-
dividual) is or was covered under such plan 
in connection with the status of such indi-
vidual as such an employee, partner, or self- 
employed individual in relation to the plan. 

‘‘(10) SMALL EMPLOYER.—The term ‘small 
employer’ means, in connection with a group 
health plan with respect to a plan year, a 
small employer as defined in section 
2791(e)(4). 

‘‘(11) TRADE ASSOCIATION AND PROFESSIONAL 
ASSOCIATION.—The terms ‘trade association’ 
and ‘professional association’ mean an entity 
that meets the requirements of section 
1.501(c)(6)-1 of title 26, Code of Federal Regu-
lations (as in effect on the date of enactment 
of this Act). 

‘‘(b) RULE OF CONSTRUCTION.—For purposes 
of determining whether a plan, fund, or pro-
gram is an employee welfare benefit plan 

which is a small business health plan, and 
for purposes of applying this title in connec-
tion with such plan, fund, or program so de-
termined to be such an employee welfare 
benefit plan— 

‘‘(1) in the case of a partnership, the term 
‘employer’ (as defined in section 3(5)) in-
cludes the partnership in relation to the 
partners, and the term ‘employee’ (as defined 
in section 3(6)) includes any partner in rela-
tion to the partnership; and 

‘‘(2) in the case of a self-employed indi-
vidual, the term ‘employer’ (as defined in 
section 3(5)) and the term ‘employee’ (as de-
fined in section 3(6)) shall include such indi-
vidual. 

‘‘(c) RENEWAL.—Notwithstanding any pro-
vision of law to the contrary, a participating 
employer in a small business health plan 
shall not be deemed to be a plan sponsor in 
applying requirements relating to coverage 
renewal. 

‘‘(d) HEALTH SAVINGS ACCOUNTS.—Nothing 
in this part shall be construed to create any 
mandates for coverage of benefits for HSA- 
qualified health plans that would require re-
imbursements in violation of section 223(c)(2) 
of the Internal Revenue Code of 1986.’’. 

(b) CONFORMING AMENDMENTS TO PREEMP-
TION RULES.— 

(1) Section 514(b)(6) of such Act (29 U.S.C. 
1144(b)(6)) is amended by adding at the end 
the following new subparagraph: 

‘‘(E) The preceding subparagraphs of this 
paragraph do not apply with respect to any 
State law in the case of a small business 
health plan which is certified under part 8.’’. 

(2) Section 514 of such Act (29 U.S.C. 1144) 
is amended— 

(A) in subsection (b)(4), by striking ‘‘Sub-
section (a)’’ and inserting ‘‘Subsections (a) 
and (d)’’; 

(B) in subsection (b)(5), by striking ‘‘sub-
section (a)’’ in subparagraph (A) and insert-
ing ‘‘subsection (a) of this section and sub-
sections (a)(2)(B) and (b) of section 805’’, and 
by striking ‘‘subsection (a)’’ in subparagraph 
(B) and inserting ‘‘subsection (a) of this sec-
tion or subsection (a)(2)(B) or (b) of section 
805’’; 

(C) by redesignating subsection (d) as sub-
section (e); and 

(D) by inserting after subsection (c) the 
following new subsection: 

‘‘(d)(1) Except as provided in subsection 
(b)(4), the provisions of this title shall super-
sede any and all State laws insofar as they 
may now or hereafter preclude a health in-
surance issuer from offering health insur-
ance coverage in connection with a small 
business health plan which is certified under 
part 8. 

‘‘(2) In any case in which health insurance 
coverage of any policy type is offered under 
a small business health plan certified under 
part 8 to a participating employer operating 
in such State, the provisions of this title 
shall supersede any and all laws of such 
State insofar as they may establish rating 
and benefit requirements that would other-
wise apply to such coverage, provided the re-
quirements of subtitle A of title XXIX of the 
Public Health Service Act (as added by title 
II of the Health Insurance Marketplace Mod-
ernization and Affordability Act of 2006) 
(concerning health plan rating and benefits) 
are met.’’. 

(c) PLAN SPONSOR.—Section 3(16)(B) of such 
Act (29 U.S.C. 102(16)(B)) is amended by add-
ing at the end the following new sentence: 
‘‘Such term also includes a person serving as 
the sponsor of a small business health plan 
under part 8.’’. 

(d) SAVINGS CLAUSE.—Section 731(c) of such 
Act is amended by inserting ‘‘or part 8’’ after 
‘‘this part’’. 

(e) CLERICAL AMENDMENT.—The table of 
contents in section 1 of the Employee Retire-

ment Income Security Act of 1974 is amended 
by inserting after the item relating to sec-
tion 734 the following new items: 
‘‘PART 8—RULES GOVERNING SMALL BUSINESS 

HEALTH PLANS 
‘‘801. Small business health plans. 
‘‘802. Certification of small business health 

plans. 
‘‘803. Requirements relating to sponsors and 

boards of trustees. 
‘‘804. Participation and coverage require-

ments. 
‘‘805. Other requirements relating to plan 

documents, contribution rates, 
and benefit options. 

‘‘806. Requirements for application and re-
lated requirements. 

‘‘807. Notice requirements for voluntary ter-
mination. 

‘‘808. Definitions and rules of construc-
tion.’’. 

SEC. 102. COOPERATION BETWEEN FEDERAL AND 
STATE AUTHORITIES. 

Section 506 of the Employee Retirement 
Income Security Act of 1974 (29 U.S.C. 1136) is 
amended by adding at the end the following 
new subsection: 

‘‘(d) CONSULTATION WITH STATES WITH RE-
SPECT TO SMALL BUSINESS HEALTH PLANS.— 

‘‘(1) AGREEMENTS WITH STATES.—The Sec-
retary shall consult with the State recog-
nized under paragraph (2) with respect to a 
small business health plan regarding the ex-
ercise of— 

‘‘(A) the Secretary’s authority under sec-
tions 502 and 504 to enforce the requirements 
for certification under part 8; and 

‘‘(B) the Secretary’s authority to certify 
small business health plans under part 8 in 
accordance with regulations of the Secretary 
applicable to certification under part 8. 

‘‘(2) RECOGNITION OF DOMICILE STATE.—In 
carrying out paragraph (1), the Secretary 
shall ensure that only one State will be rec-
ognized, with respect to any particular small 
business health plan, as the State with 
which consultation is required. In carrying 
out this paragraph such State shall be the 
domicile State, as defined in section 805(c).’’. 
SEC. 103. EFFECTIVE DATE AND TRANSITIONAL 

AND OTHER RULES. 
(a) EFFECTIVE DATE.—The amendments 

made by this title shall take effect 12 
months after the date of the enactment of 
this Act. The Secretary of Labor shall first 
issue all regulations necessary to carry out 
the amendments made by this title within 6 
months after the date of the enactment of 
this Act. 

(b) TREATMENT OF CERTAIN EXISTING 
HEALTH BENEFITS PROGRAMS.— 

(1) IN GENERAL.—In any case in which, as of 
the date of the enactment of this Act, an ar-
rangement is maintained in a State for the 
purpose of providing benefits consisting of 
medical care for the employees and bene-
ficiaries of its participating employers, at 
least 200 participating employers make con-
tributions to such arrangement, such ar-
rangement has been in existence for at least 
10 years, and such arrangement is licensed 
under the laws of one or more States to pro-
vide such benefits to its participating em-
ployers, upon the filing with the applicable 
authority (as defined in section 808(a)(2) of 
the Employee Retirement Income Security 
Act of 1974 (as amended by this subtitle)) by 
the arrangement of an application for cer-
tification of the arrangement under part 8 of 
subtitle B of title I of such Act— 

(A) such arrangement shall be deemed to 
be a group health plan for purposes of title I 
of such Act; 

(B) the requirements of sections 801(a) and 
803(a) of the Employee Retirement Income 
Security Act of 1974 shall be deemed met 
with respect to such arrangement; 
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(C) the requirements of section 803(b) of 

such Act shall be deemed met, if the arrange-
ment is operated by a board of trustees 
which has control over the arrangement; 

(D) the requirements of section 804(a) of 
such Act shall be deemed met with respect to 
such arrangement; and 

(E) the arrangement may be certified by 
any applicable authority with respect to its 
operations in any State only if it operates in 
such State on the date of certification. 
The provisions of this subsection shall cease 
to apply with respect to any such arrange-
ment at such time after the date of the en-
actment of this Act as the applicable re-
quirements of this subsection are not met 
with respect to such arrangement or at such 
time that the arrangement provides coverage 
to participants and beneficiaries in any 
State other than the States in which cov-
erage is provided on such date of enactment. 

(2) DEFINITIONS.—For purposes of this sub-
section, the terms ‘‘group health plan’’, 
‘‘medical care’’, and ‘‘participating em-
ployer’’ shall have the meanings provided in 
section 808 of the Employee Retirement In-
come Security Act of 1974, except that the 
reference in paragraph (7) of such section to 
an ‘‘small business health plan’’ shall be 
deemed a reference to an arrangement re-
ferred to in this subsection. 

TITLE II—MARKET RELIEF 
SEC. 201. MARKET RELIEF. 

The Public Health Service Act (42 U.S.C. 
201 et seq.) is amended by adding at the end 
the following: 
‘‘TITLE XXIX—HEALTH CARE INSURANCE 

MARKETPLACE MODERNIZATION 
‘‘SEC. 2901. GENERAL INSURANCE DEFINITIONS. 

‘‘In this title, the terms ‘health insurance 
coverage’, ‘health insurance issuer’, ‘group 
health plan’, and ‘individual health insur-
ance’ shall have the meanings given such 
terms in section 2791. 

‘‘Subtitle A—Market Relief 
‘‘PART I—RATING REQUIREMENTS 

‘‘SEC. 2911. DEFINITIONS. 
‘‘In this part: 
‘‘(1) ADOPTING STATE.—The term ‘adopting 

State’ means a State that, with respect to 
the small group market, has enacted small 
group rating rules that meet the minimum 
standards set forth in section 2912(a)(1) or, as 
applicable, transitional small group rating 
rules set forth in section 2912(b). 

‘‘(2) APPLICABLE STATE AUTHORITY.—The 
term ‘applicable State authority’ means, 
with respect to a health insurance issuer in 
a State, the State insurance commissioner 
or official or officials designated by the 
State to enforce the insurance laws of such 
State. 

‘‘(3) BASE PREMIUM RATE.—The term ‘base 
premium rate’ means, for each class of busi-
ness with respect to a rating period, the low-
est premium rate charged or that could have 
been charged under a rating system for that 
class of business by the small employer car-
rier to small employers with similar case 
characteristics for health benefit plans with 
the same or similar coverage 

‘‘(4) ELIGIBLE INSURER.—The term ‘eligible 
insurer’ means a health insurance issuer 
that is licensed in a State and that— 

‘‘(A) notifies the Secretary, not later than 
30 days prior to the offering of coverage de-
scribed in this subparagraph, that the issuer 
intends to offer health insurance coverage 
consistent with the Model Small Group Rat-
ing Rules or, as applicable, transitional 
small group rating rules in a State; 

‘‘(B) notifies the insurance department of a 
nonadopting State (or other State agency), 
not later than 30 days prior to the offering of 
coverage described in this subparagraph, 
that the issuer intends to offer small group 

health insurance coverage in that State con-
sistent with the Model Small Group Rating 
Rules, and provides with such notice a copy 
of any insurance policy that it intends to 
offer in the State, its most recent annual 
and quarterly financial reports, and any 
other information required to be filed with 
the insurance department of the State (or 
other State agency); and 

‘‘(C) includes in the terms of the health in-
surance coverage offered in nonadopting 
States (including in the terms of any indi-
vidual certificates that may be offered to in-
dividuals in connection with such group 
health coverage) and filed with the State 
pursuant to subparagraph (B), a description 
in the insurer’s contract of the Model Small 
Group Rating Rules and an affirmation that 
such Rules are included in the terms of such 
contract. 

‘‘(5) HEALTH INSURANCE COVERAGE.—The 
term ‘health insurance coverage’ means any 
coverage issued in the small group health in-
surance market, except that such term shall 
not include excepted benefits (as defined in 
section 2791(c)). 

‘‘(6) INDEX RATE.—The term ‘index rate’ 
means for each class of business with respect 
to the rating period for small employers with 
similar case characteristics, the arithmetic 
average of the applicable base premium rate 
and the corresponding highest premium rate. 

‘‘(7) MODEL SMALL GROUP RATING RULES.— 
The term ‘ Model Small Group Rating Rules’ 
means the rules set forth in section 
2912(a)(2). 

‘‘(8) NONADOPTING STATE.—The term ‘non-
adopting State’ means a State that is not an 
adopting State. 

‘‘(9) SMALL GROUP INSURANCE MARKET.—The 
term ‘small group insurance market’ shall 
have the meaning given the term ‘small 
group market’ in section 2791(e)(5). 

‘‘(10) STATE LAW.—The term ‘State law’ 
means all laws, decisions, rules, regulations, 
or other State actions (including actions by 
a State agency) having the effect of law, of 
any State. 

‘‘(11) VARIATION LIMITS.— 
‘‘(A) COMPOSITE VARIATION LIMIT.— 
‘‘(i) IN GENERAL.—The term ‘composite var-

iation limit’ means the total variation in 
premium rates charged by a health insurance 
issuer in the small group market as per-
mitted under applicable State law based on 
the following factors or case characteristics: 

‘‘(I) Age. 
‘‘(II) Duration of coverage. 
‘‘(III) Claims experience. 
‘‘(IV) Health status. 
‘‘(ii) USE OF FACTORS.—With respect to the 

use of the factors described in clause (i) in 
setting premium rates, a health insurance 
issuer shall use one or both of the factors de-
scribed in subclauses (I) or (IV) of such 
clause and may use the factors described in 
subclauses (II) or (III) of such clause. 

‘‘(B) TOTAL VARIATION LIMIT.—The term 
‘total variation limit’ means the total vari-
ation in premium rates charged by a health 
insurance issuer in the small group market 
as permitted under applicable State law 
based on all factors and case characteristics 
(as described in section 2912(a)(1)). 
‘‘SEC. 2912. RATING RULES. 

‘‘(a) ESTABLISHMENT OF MINIMUM STAND-
ARDS FOR PREMIUM VARIATIONS AND MODEL 
SMALL GROUP RATING RULES.—Not later than 
6 months after the date of enactment of this 
title, the Secretary shall promulgate regula-
tions establishing the following Minimum 
Standards and Model Small Group Rating 
Rules: 

‘‘(1) MINIMUM STANDARDS FOR PREMIUM 
VARIATIONS.— 

‘‘(A) COMPOSITE VARIATION LIMIT.—The 
composite variation limit shall not be less 
than 3:1. 

‘‘(B) TOTAL VARIATION LIMIT.—The total 
variation limit shall not be less than 5:1. 

‘‘(C) PROHIBITION ON USE OF CERTAIN CASE 
CHARACTERISTICS.—For purposes of this para-
graph, in calculating the total variation 
limit, the State shall not use case character-
istics other than those used in calculating 
the composite variation limit and industry, 
geographic area, group size, participation 
rate, class of business, and participation in 
wellness programs. 

‘‘(2) MODEL SMALL GROUP RATING RULES.— 
The following apply to an eligible insurer in 
a non-adopting State: 

‘‘(A) PREMIUM RATES.—Premium rates for 
small group health benefit plans to which 
this title applies shall comply with the fol-
lowing provisions relating to premiums, ex-
cept as provided for under subsection (b): 

‘‘(i) VARIATION IN PREMIUM RATES.—The 
plan may not vary premium rates by more 
than the minimum standards provided for 
under paragraph (1). 

‘‘(ii) INDEX RATE.—The index rate for a rat-
ing period for any class of business shall not 
exceed the index rate for any other class of 
business by more than 20 percent, excluding 
those classes of business related to associa-
tion groups under this title. 

‘‘(iii) CLASS OF BUSINESSES.—With respect 
to a class of business, the premium rates 
charged during a rating period to small em-
ployers with similar case characteristics for 
the same or similar coverage or the rates 
that could be charged to such employers 
under the rating system for that class of 
business, shall not vary from the index rate 
by more than 25 percent of the index rate 
under clause (ii). 

‘‘(iv) INCREASES FOR NEW RATING PERIODS.— 
The percentage increase in the premium rate 
charged to a small employer for a new rating 
period may not exceed the sum of the fol-
lowing: 

‘‘(I) The percentage change in the new 
business premium rate measured from the 
first day of the prior rating period to the 
first day of the new rating period. In the case 
of a health benefit plan into which the small 
employer carrier is no longer enrolling new 
small employers, the small employer carrier 
shall use the percentage change in the base 
premium rate, except that such change shall 
not exceed, on a percentage basis, the change 
in the new business premium rate for the 
most similar health benefit plan into which 
the small employer carrier is actively enroll-
ing new small employers. 

‘‘(II) Any adjustment, not to exceed 15 per-
cent annually and adjusted pro rata for rat-
ing periods of less then 1 year, due to the 
claim experience, health status or duration 
of coverage of the employees or dependents 
of the small employer as determined from 
the small employer carrier’s rate manual for 
the class of business involved. 

‘‘(III) Any adjustment due to change in 
coverage or change in the case characteris-
tics of the small employer as determined 
from the small employer carrier’s rate man-
ual for the class of business. 

‘‘(v) UNIFORM APPLICATION OF ADJUST-
MENTS.—Adjustments in premium rates for 
claim experience, health status, or duration 
of coverage shall not be charged to indi-
vidual employees or dependents. Any such 
adjustment shall be applied uniformly to the 
rates charged for all employees and depend-
ents of the small employer. 

‘‘(vi) PROHIBITION ON USE OF CERTAIN CASE 
CHARACTERISTIC.—A small employer carrier 
shall not utilize case characteristics, other 
than those permitted under paragraph (1)(C), 
without the prior approval of the applicable 
State authority. 

‘‘(vii) CONSISTENT APPLICATION OF FAC-
TORS.—Small employer carriers shall apply 
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CONGRESSIONAL RECORD — SENATES4352 May 10, 2006 
rating factors, including case characteris-
tics, consistently with respect to all small 
employers in a class of business. Rating fac-
tors shall produce premiums for identical 
groups which differ only by the amounts at-
tributable to plan design and do not reflect 
differences due to the nature of the groups 
assumed to select particular health benefit 
plans. 

‘‘(viii) TREATMENT OF PLANS AS HAVING 
SAME RATING PERIOD.—A small employer car-
rier shall treat all health benefit plans 
issued or renewed in the same calendar 
month as having the same rating period. 

‘‘(ix) REQUIRE COMPLIANCE.—Premium rates 
for small business health benefit plans shall 
comply with the requirements of this sub-
section notwithstanding any assessments 
paid or payable by a small employer carrier 
as required by a State’s small employer car-
rier reinsurance program. 

‘‘(B) ESTABLISHMENT OF SEPARATE CLASS OF 
BUSINESS.—Subject to subparagraph (C), a 
small employer carrier may establish a sepa-
rate class of business only to reflect substan-
tial differences in expected claims experi-
ence or administrative costs related to the 
following: 

‘‘(i) The small employer carrier uses more 
than one type of system for the marketing 
and sale of health benefit plans to small em-
ployers. 

‘‘(ii) The small employer carrier has ac-
quired a class of business from another small 
employer carrier. 

‘‘(iii) The small employer carrier provides 
coverage to one or more association groups 
that meet the requirements of this title. 

‘‘(C) LIMITATION.—A small employer car-
rier may establish up to 9 separate classes of 
business under subparagraph (B), excluding 
those classes of business related to associa-
tion groups under this title. 

‘‘(D) LIMITATION ON TRANSFERS.—A small 
employer carrier shall not transfer a small 
employer involuntarily into or out of a class 
of business. A small employer carrier shall 
not offer to transfer a small employer into or 
out of a class of business unless such offer is 
made to transfer all small employers in the 
class of business without regard to case char-
acteristics, claim experience, health status 
or duration of coverage since issue. 

‘‘(b) TRANSITIONAL MODEL SMALL GROUP 
RATING RULES.— 

‘‘(1) IN GENERAL.—Not later than 6 months 
after the date of enactment of this title and 
to the extent necessary to provide for a grad-
uated transition to the minimum standards 
for premium variation as provided for in sub-
section (a)(1), the Secretary, in consultation 
with the National Association of Insurance 
Commissioners (NAIC), shall promulgate 
State-specific transitional small group rat-
ing rules in accordance with this subsection, 
which shall be applicable with respect to 
non-adopting States and eligible insurers op-
erating in such States for a period of not to 
exceed 3 years from the date of the promul-
gation of the minimum standards for pre-
mium variation pursuant to subsection (a). 

‘‘(2) COMPLIANCE WITH TRANSITIONAL MODEL 
SMALL GROUP RATING RULES.—During the 
transition period described in paragraph (1), 
a State that, on the date of enactment of 
this title, has in effect a small group rating 
rules methodology that allows for a vari-
ation that is less than the variation provided 
for under subsection (a)(1) (concerning min-
imum standards for premium variation), 
shall be deemed to be an adopting State if 
the State complies with the transitional 
small group rating rules as promulgated by 
the Secretary pursuant to paragraph (1). 

‘‘(3) TRANSITIONING OF OLD BUSINESS.— 
‘‘(A) IN GENERAL.—In developing the transi-

tional small group rating rules under para-
graph (1), the Secretary shall, after consulta-

tion with the National Association of Insur-
ance Commissioners and representatives of 
insurers operating in the small group health 
insurance market in non-adopting States, 
promulgate special transition standards with 
respect to independent rating classes for old 
and new business, to the extent reasonably 
necessary to protect health insurance con-
sumers and to ensure a stable and fair tran-
sition for old and new market entrants. 

‘‘(B) PERIOD FOR OPERATION OF INDE-
PENDENT RATING CLASSES.—In developing the 
special transition standards pursuant to sub-
paragraph (A), the Secretary shall permit a 
carrier in a non-adopting State, at its op-
tion, to maintain independent rating classes 
for old and new business for a period of up to 
5 years, with the commencement of such 5- 
year period to begin at such time, but not 
later than the date that is 3 years after the 
date of enactment of this title, as the carrier 
offers a book of business meeting the min-
imum standards for premium variation pro-
vided for in subsection (a)(1) or the transi-
tional small group rating rules under para-
graph (1). 

‘‘(4) OTHER TRANSITIONAL AUTHORITY.—In 
developing the transitional small group rat-
ing rules under paragraph (1), the Secretary 
shall provide for the application of the tran-
sitional small group rating rules in transi-
tion States as the Secretary may determine 
necessary for a an effective transition. 

‘‘(c) MARKET RE-ENTRY.— 
‘‘(1) IN GENERAL.—Notwithstanding any 

other provision of law, a health insurance 
issuer that has voluntarily withdrawn from 
providing coverage in the small group mar-
ket prior to the date of enactment of the 
Health Insurance Marketplace Moderniza-
tion and Affordability Act of 2006 shall not 
be excluded from re-entering such market on 
a date that is more than 180 days after such 
date of enactment. 

‘‘(2) TERMINATION.—The provision of this 
subsection shall terminate on the date that 
is 24 months after the date of enactment of 
the Health Insurance Marketplace Mod-
ernization and Affordability Act of 2006. 
‘‘SEC. 2913. APPLICATION AND PREEMPTION. 

‘‘(a) SUPERSEDING OF STATE LAW.— 
‘‘(1) IN GENERAL.—This part shall supersede 

any and all State laws of a non-adopting 
State insofar as such State laws (whether en-
acted prior to or after the date of enactment 
of this subtitle) relate to rating in the small 
group insurance market as applied to an eli-
gible insurer, or small group health insur-
ance coverage issued by an eligible insurer, 
including with respect to coverage issued to 
a small employer through a small business 
health plan, in a State. 

‘‘(2) NONADOPTING STATES.—This part shall 
supersede any and all State laws of a non-
adopting State insofar as such State laws 
(whether enacted prior to or after the date of 
enactment of this subtitle)— 

‘‘(A) prohibit an eligible insurer from offer-
ing, marketing, or implementing small 
group health insurance coverage consistent 
with the Model Small Group Rating Rules or 
transitional model small group rating rules; 
or 

‘‘(B) have the effect of retaliating against 
or otherwise punishing in any respect an eli-
gible insurer for offering, marketing, or im-
plementing small group health insurance 
coverage consistent with the Model Small 
Group Rating Rules or transitional model 
small group rating rules. 

‘‘(b) SAVINGS CLAUSE AND CONSTRUCTION.— 
‘‘(1) NONAPPLICATION TO ADOPTING STATES.— 

Subsection (a) shall not apply with respect 
to adopting states. 

‘‘(2) NONAPPLICATION TO CERTAIN INSUR-
ERS.—Subsection (a) shall not apply with re-
spect to insurers that do not qualify as eligi-

ble insurers that offer small group health in-
surance coverage in a nonadopting State. 

‘‘(3) NONAPPLICATION WHERE OBTAINING RE-
LIEF UNDER STATE LAW.—Subsection (a)(1) 
shall not supercede any State law in a non-
adopting State to the extent necessary to 
permit individuals or the insurance depart-
ment of the State (or other State agency) to 
obtain relief under State law to require an 
eligible insurer to comply with the Model 
Small Group Rating Rules or transitional 
model small group rating rules. 

‘‘(4) NO EFFECT ON PREEMPTION.—In no case 
shall this part be construed to limit or affect 
in any manner the preemptive scope of sec-
tions 502 and 514 of the Employee Retirement 
Income Security Act of 1974. In no case shall 
this part be construed to create any cause of 
action under Federal or State law or enlarge 
or affect any remedy available under the 
Employee Retirement Income Security Act 
of 1974. 

‘‘(5) PREEMPTION LIMITED TO RATING.—Sub-
section (a) shall not preempt any State law 
that does not have a reference to or a con-
nection with State rating rules that would 
otherwise apply to eligible insurers. 

‘‘(c) EFFECTIVE DATE.—This section shall 
apply, at the election of the eligible insurer, 
beginning in the first plan year or the first 
calendar year following the issuance of the 
final rules by the Secretary under the Model 
Small Group Rating Rules or, as applicable, 
the Transitional Model Small Group Rating 
Rules, but in no event earlier than the date 
that is 12 months after the date of enact-
ment of this title. 
‘‘SEC. 2914. CIVIL ACTIONS AND JURISDICTION. 

‘‘(a) IN GENERAL.—The courts of the United 
States shall have exclusive jurisdiction over 
civil actions involving the interpretation of 
this part. 

‘‘(b) ACTIONS.—An eligible insurer may 
bring an action in the district courts of the 
United States for injunctive or other equi-
table relief against any officials or agents of 
a nonadopting State in connection with any 
conduct or action, or proposed conduct or ac-
tion, by such officials or agents which vio-
lates, or which would if undertaken violate, 
section 2913. 

‘‘(c) DIRECT FILING IN COURT OF APPEALS.— 
At the election of the eligible insurer, an ac-
tion may be brought under subsection (b) di-
rectly in the United States Court of Appeals 
for the circuit in which the nonadopting 
State is located by the filing of a petition for 
review in such Court. 

‘‘(d) EXPEDITED REVIEW.— 
‘‘(1) DISTRICT COURT.—In the case of an ac-

tion brought in a district court of the United 
States under subsection (b), such court shall 
complete such action, including the issuance 
of a judgment, prior to the end of the 120-day 
period beginning on the date on which such 
action is filed, unless all parties to such pro-
ceeding agree to an extension of such period. 

‘‘(2) COURT OF APPEALS.—In the case of an 
action brought directly in a United States 
Court of Appeal under subsection (c), or in 
the case of an appeal of an action brought in 
a district court under subsection (b), such 
Court shall complete all action on the peti-
tion, including the issuance of a judgment, 
prior to the end of the 60-day period begin-
ning on the date on which such petition is 
filed with the Court, unless all parties to 
such proceeding agree to an extension of 
such period. 

‘‘(e) STANDARD OF REVIEW.—A court in an 
action filed under this section, shall render a 
judgment based on a review of the merits of 
all questions presented in such action and 
shall not defer to any conduct or action, or 
proposed conduct or action, of a nonadopting 
State. 
‘‘SEC. 2915. ONGOING REVIEW. 

‘‘Not later than 5 years after the date on 
which the Model Small Group Rating Rules 
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are issued under this part, and every 5 years 
thereafter, the Secretary, in consultation 
with the National Association of Insurance 
Commissioners, shall prepare and submit to 
the appropriate committees of Congress a re-
port that assesses the effect of the Model 
Small Group Rating Rules on access, cost, 
and market functioning in the small group 
market. Such report may, if the Secretary, 
in consultation with the National Associa-
tion of Insurance Commissioners, determines 
such is appropriate for improving access, 
costs, and market functioning, contain legis-
lative proposals for recommended modifica-
tion to such Model Small Group Rating 
Rules. 

‘‘PART II—AFFORDABLE PLANS 
‘‘SEC. 2921. DEFINITIONS. 

‘‘In this part: 
‘‘(1) ADOPTING STATE.—The term ‘adopting 

State’ means a State that has enacted the 
Benefit Choice Standards in their entirety 
and as the exclusive laws of the State that 
relate to benefit, service, and provider man-
dates in the group and individual insurance 
markets. 

‘‘(2) BENEFIT CHOICE STANDARDS.—The term 
‘Benefit Choice Standards’ means the Stand-
ards issued under section 2922. 

‘‘(3) ELIGIBLE INSURER.—The term ‘eligible 
insurer’ means a health insurance issuer 
that is licensed in a nonadopting State and 
that— 

‘‘(A) notifies the Secretary, not later than 
30 days prior to the offering of coverage de-
scribed in this subparagraph, that the issuer 
intends to offer health insurance coverage 
consistent with the Benefit Choice Standards 
in a nonadopting State; 

‘‘(B) notifies the insurance department of a 
nonadopting State (or other State agency), 
not later than 30 days prior to the offering of 
coverage described in this subparagraph, 
that the issuer intends to offer health insur-
ance coverage in that State consistent with 
the Benefit Choice Standards, and provides 
with such notice a copy of any insurance pol-
icy that it intends to offer in the State, its 
most recent annual and quarterly financial 
reports, and any other information required 
to be filed with the insurance department of 
the State (or other State agency) by the Sec-
retary in regulations; and 

‘‘(C) includes in the terms of the health in-
surance coverage offered in nonadopting 
States (including in the terms of any indi-
vidual certificates that may be offered to in-
dividuals in connection with such group 
health coverage) and filed with the State 
pursuant to subparagraph (B), a description 
in the insurer’s contract of the Benefit 
Choice Standards and that adherence to such 
Standards is included as a term of such con-
tract. 

‘‘(4) HEALTH INSURANCE COVERAGE.—The 
term ‘health insurance coverage’ means any 
coverage issued in the group or individual 
health insurance markets, except that such 
term shall not include excepted benefits (as 
defined in section 2791(c)). 

‘‘(5) NONADOPTING STATE.—The term ‘non-
adopting State’ means a State that is not an 
adopting State. 

‘‘(6) SMALL GROUP INSURANCE MARKET.—The 
term ‘small group insurance market’ shall 
have the meaning given the term ‘small 
group market’ in section 2791(e)(5). 

‘‘(7) STATE LAW.—The term ‘State law’ 
means all laws, decisions, rules, regulations, 
or other State actions (including actions by 
a State agency) having the effect of law, of 
any State. 
‘‘SEC. 2922. OFFERING AFFORDABLE PLANS. 

‘‘(a) BENEFIT CHOICE OPTIONS.— 
‘‘(1) DEVELOPMENT.—Not later than 6 

months after the date of enactment of this 
title, the Secretary shall issue, by interim 

final rule, Benefit Choice Standards that im-
plement the standards provided for in this 
part. 

‘‘(2) BASIC OPTIONS.—The Benefit Choice 
Standards shall provide that a health insur-
ance issuer in a State, may offer a coverage 
plan or plan in the small group market, indi-
vidual market, large group market, or 
through a small business health plan, that 
does not comply with one or more mandates 
regarding covered benefits, services, or cat-
egory of provider as may be in effect in such 
State with respect to such market or mar-
kets (either prior to or following the date of 
enactment of this title), if such issuer also 
offers in such market or markets an en-
hanced option as provided for in paragraph 
(3). 

‘‘(3) ENHANCED OPTION.—A health insurance 
issuer issuing a basic option as provided for 
in paragraph (2) shall also offer to purchasers 
(including, with respect to a small business 
health plan, the participating employers of 
such plan) an enhanced option, which shall 
at a minimum include such covered benefits, 
services, and categories of providers as are 
covered by a State employee coverage plan 
in one of the 5 most populous States as are 
in effect in the calendar year in which such 
enhanced option is offered. 

‘‘(4) PUBLICATION OF BENEFITS.—Not later 
than 3 months after the date of enactment of 
this title, and on the first day of every cal-
endar year thereafter, the Secretary shall 
publish in the Federal Register such covered 
benefits, services, and categories of providers 
covered in that calendar year by the State 
employee coverage plans in the 5 most popu-
lous States. 

‘‘(b) EFFECTIVE DATES.— 
‘‘(1) SMALL BUSINESS HEALTH PLANS.—With 

respect to health insurance provided to par-
ticipating employers of small business 
health plans, the requirements of this part 
(concerning lower cost plans) shall apply be-
ginning on the date that is 12 months after 
the date of enactment of this title. 

‘‘(2) NON-ASSOCIATION COVERAGE.—With re-
spect to health insurance provided to groups 
or individuals other than participating em-
ployers of small business health plans, the 
requirements of this part shall apply begin-
ning on the date that is 15 months after the 
date of enactment of this title. 
‘‘SEC. 2923. APPLICATION AND PREEMPTION. 

‘‘(a) SUPERCEDING OF STATE LAW.— 
‘‘(1) IN GENERAL.—This part shall supersede 

any and all State laws insofar as such laws 
relate to mandates relating to covered bene-
fits, services, or categories of provider in the 
health insurance market as applied to an eli-
gible insurer, or health insurance coverage 
issued by an eligible insurer, including with 
respect to coverage issued to a small busi-
ness health plan, in a nonadopting State. 

‘‘(2) NONADOPTING STATES.—This part shall 
supersede any and all State laws of a non-
adopting State (whether enacted prior to or 
after the date of enactment of this title) in-
sofar as such laws— 

‘‘(A) prohibit an eligible insurer from offer-
ing, marketing, or implementing health in-
surance coverage consistent with the Benefit 
Choice Standards, as provided for in section 
2922(a); or 

‘‘(B) have the effect of retaliating against 
or otherwise punishing in any respect an eli-
gible insurer for offering, marketing, or im-
plementing health insurance coverage con-
sistent with the Benefit Choice Standards. 

‘‘(b) SAVINGS CLAUSE AND CONSTRUCTION.— 
‘‘(1) NONAPPLICATION TO ADOPTING STATES.— 

Subsection (a) shall not apply with respect 
to adopting States. 

‘‘(2) NONAPPLICATION TO CERTAIN INSUR-
ERS.—Subsection (a) shall not apply with re-
spect to insurers that do not qualify as eligi-

ble insurers who offer health insurance cov-
erage in a nonadopting State. 

‘‘(3) NONAPPLICATION WHERE OBTAINING RE-
LIEF UNDER STATE LAW.—Subsection (a)(1) 
shall not supercede any State law of a non-
adopting State to the extent necessary to 
permit individuals or the insurance depart-
ment of the State (or other State agency) to 
obtain relief under State law to require an 
eligible insurer to comply with the Benefit 
Choice Standards. 

‘‘(4) NO EFFECT ON PREEMPTION.—In no case 
shall this part be construed to limit or affect 
in any manner the preemptive scope of sec-
tions 502 and 514 of the Employee Retirement 
Income Security Act of 1974. In no case shall 
this part be construed to create any cause of 
action under Federal or State law or enlarge 
or affect any remedy available under the 
Employee Retirement Income Security Act 
of 1974. 

‘‘(5) PREEMPTION LIMITED TO BENEFITS.— 
Subsection (a) shall not preempt any State 
law that does not have a reference to or a 
connection with State mandates regarding 
covered benefits, services, or categories of 
providers that would otherwise apply to eli-
gible insurers. 
‘‘SEC. 2924. CIVIL ACTIONS AND JURISDICTION. 

‘‘(a) IN GENERAL.—The courts of the United 
States shall have exclusive jurisdiction over 
civil actions involving the interpretation of 
this part. 

‘‘(b) ACTIONS.—An eligible insurer may 
bring an action in the district courts of the 
United States for injunctive or other equi-
table relief against any officials or agents of 
a nonadopting State in connection with any 
conduct or action, or proposed conduct or ac-
tion, by such officials or agents which vio-
lates, or which would if undertaken violate, 
section 2923. 

‘‘(c) DIRECT FILING IN COURT OF APPEALS.— 
At the election of the eligible insurer, an ac-
tion may be brought under subsection (b) di-
rectly in the United States Court of Appeals 
for the circuit in which the nonadopting 
State is located by the filing of a petition for 
review in such Court. 

‘‘(d) EXPEDITED REVIEW.— 
‘‘(1) DISTRICT COURT.—In the case of an ac-

tion brought in a district court of the United 
States under subsection (b), such court shall 
complete such action, including the issuance 
of a judgment, prior to the end of the 120-day 
period beginning on the date on which such 
action is filed, unless all parties to such pro-
ceeding agree to an extension of such period. 

‘‘(2) COURT OF APPEALS.—In the case of an 
action brought directly in a United States 
Court of Appeal under subsection (c), or in 
the case of an appeal of an action brought in 
a district court under subsection (b), such 
Court shall complete all action on the peti-
tion, including the issuance of a judgment, 
prior to the end of the 60-day period begin-
ning on the date on which such petition is 
filed with the Court, unless all parties to 
such proceeding agree to an extension of 
such period. 

‘‘(e) STANDARD OF REVIEW.—A court in an 
action filed under this section, shall render a 
judgment based on a review of the merits of 
all questions presented in such action and 
shall not defer to any conduct or action, or 
proposed conduct or action, of a nonadopting 
State. 
‘‘SEC. 2925. RULES OF CONSTRUCTION. 

‘‘(a) IN GENERAL.—Notwithstanding any 
other provision of Federal or State law, a 
health insurance issuer in an adopting State 
or an eligible insurer in a non-adopting State 
may amend its existing policies to be con-
sistent with the terms of this subtitle (con-
cerning rating and benefits). 

‘‘(b) HEALTH SAVINGS ACCOUNTS.—Nothing 
in this subtitle shall be construed to create 
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any mandates for coverage of benefits for 
HSA-qualified health plans that would re-
quire reimbursements in violation of section 
223(c)(2) of the Internal Revenue Code of 
1986.’’. 

TITLE III—HARMONIZATION OF HEALTH 
INSURANCE STANDARDS 

SEC. 301. HEALTH INSURANCE STANDARDS HAR-
MONIZATION. 

Title XXIX of the Public Health Service 
Act (as added by section 201) is amended by 
adding at the end the following: 

‘‘Subtitle B—Standards Harmonization 
‘‘SEC. 2931. DEFINITIONS. 

‘‘In this subtitle: 
‘‘(1) ADOPTING STATE.—The term ‘adopting 

State’ means a State that has enacted the 
harmonized standards adopted under this 
subtitle in their entirety and as the exclu-
sive laws of the State that relate to the har-
monized standards. 

‘‘(2) ELIGIBLE INSURER.—The term ‘eligible 
insurer’ means a health insurance issuer 
that is licensed in a nonadopting State and 
that— 

‘‘(A) notifies the Secretary, not later than 
30 days prior to the offering of coverage de-
scribed in this subparagraph, that the issuer 
intends to offer health insurance coverage 
consistent with the harmonized standards in 
a nonadopting State; 

‘‘(B) notifies the insurance department of a 
nonadopting State (or other State agency), 
not later than 30 days prior to the offering of 
coverage described in this subparagraph, 
that the issuer intends to offer health insur-
ance coverage in that State consistent with 
the harmonized standards published pursu-
ant to section 2932(d), and provides with such 
notice a copy of any insurance policy that it 
intends to offer in the State, its most recent 
annual and quarterly financial reports, and 
any other information required to be filed 
with the insurance department of the State 
(or other State agency) by the Secretary in 
regulations; and 

‘‘(C) includes in the terms of the health in-
surance coverage offered in nonadopting 
States (including in the terms of any indi-
vidual certificates that may be offered to in-
dividuals in connection with such health 
coverage) and filed with the State pursuant 
to subparagraph (B), a description of the har-
monized standards published pursuant to 
section 2932(g)(2) and an affirmation that 
such standards are a term of the contract. 

‘‘(3) HARMONIZED STANDARDS.—The term 
‘harmonized standards’ means the standards 
certified by the Secretary under section 
2932(d). 

‘‘(4) HEALTH INSURANCE COVERAGE.—The 
term ‘health insurance coverage’ means any 
coverage issued in the health insurance mar-
ket, except that such term shall not include 
excepted benefits (as defined in section 
2791(c)). 

‘‘(5) NONADOPTING STATE.—The term ‘non-
adopting State’ means a State that fails to 
enact, within 18 months of the date on which 
the Secretary certifies the harmonized 
standards under this subtitle, the har-
monized standards in their entirety and as 
the exclusive laws of the State that relate to 
the harmonized standards. 

‘‘(6) STATE LAW.—The term ‘State law’ 
means all laws, decisions, rules, regulations, 
or other State actions (including actions by 
a State agency) having the effect of law, of 
any State. 
‘‘SEC. 2932. HARMONIZED STANDARDS. 

‘‘(a) BOARD.— 
‘‘(1) ESTABLISHMENT.—Not later than 3 

months after the date of enactment of this 
title, the Secretary, in consultation with the 
NAIC, shall establish the Health Insurance 
Consensus Standards Board (referred to in 

this subtitle as the ‘Board’) to develop rec-
ommendations that harmonize inconsistent 
State health insurance laws in accordance 
with the procedures described in subsection 
(b). 

‘‘(2) COMPOSITION.— 
‘‘(A) IN GENERAL.—The Board shall be com-

posed of the following voting members to be 
appointed by the Secretary after considering 
the recommendations of professional organi-
zations representing the entities and con-
stituencies described in this paragraph: 

‘‘(i) Four State insurance commissioners 
as recommended by the National Association 
of Insurance Commissioners, of which 2 shall 
be Democrats and 2 shall be Republicans, and 
of which one shall be designated as the chair-
person and one shall be designated as the 
vice chairperson. 

‘‘(ii) Four representatives of State govern-
ment, two of which shall be governors of 
States and two of which shall be State legis-
lators, and two of which shall be Democrats 
and two of which shall be Republicans. 

‘‘(iii) Four representatives of health insur-
ers, of which one shall represent insurers 
that offer coverage in the small group mar-
ket, one shall represent insurers that offer 
coverage in the large group market, one 
shall represent insurers that offer coverage 
in the individual market, and one shall rep-
resent carriers operating in a regional mar-
ket. 

‘‘(iv) Two representatives of insurance 
agents and brokers. 

‘‘(v) Two independent representatives of 
the American Academy of Actuaries who 
have familiarity with the actuarial methods 
applicable to health insurance. 

‘‘(B) EX OFFICIO MEMBER.—A representative 
of the Secretary shall serve as an ex officio 
member of the Board. 

‘‘(3) ADVISORY PANEL.—The Secretary shall 
establish an advisory panel to provide advice 
to the Board, and shall appoint its members 
after considering the recommendations of 
professional organizations representing the 
entities and constituencies identified in this 
paragraph: 

‘‘(A) Two representatives of small business 
health plans. 

‘‘(B) Two representatives of employers, of 
which one shall represent small employers 
and one shall represent large employers. 

‘‘(C) Two representatives of consumer or-
ganizations. 

‘‘(D) Two representatives of health care 
providers. 

‘‘(4) QUALIFICATIONS.—The membership of 
the Board shall include individuals with na-
tional recognition for their expertise in 
health finance and economics, actuarial 
science, health plans, providers of health 
services, and other related fields, who pro-
vide a mix of different professionals, broad 
geographic representation, and a balance be-
tween urban and rural representatives. 

‘‘(5) ETHICAL DISCLOSURE.—The Secretary 
shall establish a system for public disclosure 
by members of the Board of financial and 
other potential conflicts of interest relating 
to such members. Members of the Board 
shall be treated as employees of Congress for 
purposes of applying title I of the Ethics in 
Government Act of 1978 (Public Law 95–521). 

‘‘(6) DIRECTOR AND STAFF.—Subject to such 
review as the Secretary deems necessary to 
assure the efficient administration of the 
Board, the chair and vice-chair of the Board 
may— 

‘‘(A) employ and fix the compensation of 
an Executive Director (subject to the ap-
proval of the Comptroller General) and such 
other personnel as may be necessary to carry 
out its duties (without regard to the provi-
sions of title 5, United States Code, gov-
erning appointments in the competitive 
service); 

‘‘(B) seek such assistance and support as 
may be required in the performance of its du-
ties from appropriate Federal departments 
and agencies; 

‘‘(C) enter into contracts or make other ar-
rangements, as may be necessary for the 
conduct of the work of the Board (without 
regard to section 3709 of the Revised Stat-
utes (41 U.S.C. 5)); 

‘‘(D) make advance, progress, and other 
payments which relate to the work of the 
Board; 

‘‘(E) provide transportation and subsist-
ence for persons serving without compensa-
tion; and 

‘‘(F) prescribe such rules as it deems nec-
essary with respect to the internal organiza-
tion and operation of the Board. 

‘‘(7) TERMS.—The members of the Board 
shall serve for the duration of the Board. Va-
cancies in the Board shall be filled as needed 
in a manner consistent with the composition 
described in paragraph (2). 

‘‘(b) DEVELOPMENT OF HARMONIZED STAND-
ARDS.— 

‘‘(1) IN GENERAL.—In accordance with the 
process described in subsection (c), the Board 
shall identify and recommend nationally 
harmonized standards for each of the fol-
lowing process categories: 

‘‘(A) FORM FILING AND RATE FILING.—Form 
and rate filing standards shall be established 
which promote speed to market and include 
the following defined areas for States that 
require such filings: 

‘‘(i) Procedures for form and rate filing 
pursuant to a streamlined administrative fil-
ing process. 

‘‘(ii) Timeframes for filings to be reviewed 
by a State if review is required before they 
are deemed approved. 

‘‘(iii) Timeframes for an eligible insurer to 
respond to State requests following its re-
view. 

‘‘(iv) A process for an eligible insurer to 
self-certify. 

‘‘(v) State development of form and rate 
filing templates that include only non-pre-
empted State law and Federal law require-
ments for eligible insurers with timely up-
dates. 

‘‘(vi) Procedures for the resubmission of 
forms and rates. 

‘‘(vii) Disapproval rationale of a form or 
rate filing based on material omissions or 
violations of non-preempted State law or 
Federal law with violations cited and ex-
plained. 

‘‘(viii) For States that may require a hear-
ing, a rationale for hearings based on viola-
tions of non-preempted State law or insurer 
requests. 

‘‘(B) MARKET CONDUCT REVIEW.—Market 
conduct review standards shall be developed 
which provide for the following: 

‘‘(i) Mandatory participation in national 
databases. 

‘‘(ii) The confidentiality of examination 
materials. 

‘‘(iii) The identification of the State agen-
cy with primary responsibility for examina-
tions. 

‘‘(iv) Consultation and verification of com-
plaint data with the eligible insurer prior to 
State actions. 

‘‘(v) Consistency of reporting requirements 
with the recordkeeping and administrative 
practices of the eligible insurer. 

‘‘(vi) Examinations that seek to correct 
material errors and harmful business prac-
tices rather than infrequent errors. 

‘‘(vii) Transparency and publishing of the 
State’s examination standards. 

‘‘(viii) Coordination of market conduct 
analysis. 

‘‘(ix) Coordination and nonduplication be-
tween State examinations of the same eligi-
ble insurer. 
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‘‘(x) Rationale and protocols to be met be-

fore a full examination is conducted. 
‘‘(xi) Requirements on examiners prior to 

beginning examinations such as budget plan-
ning and work plans. 

‘‘(xii) Consideration of methods to limit 
examiners’ fees such as caps, competitive 
bidding, or other alternatives. 

‘‘(xiii) Reasonable fines and penalties for 
material errors and harmful business prac-
tices. 

‘‘(C) PROMPT PAYMENT OF CLAIMS.—The 
Board shall establish prompt payment stand-
ards for eligible insurers based on standards 
similar to those applicable to the Social Se-
curity Act as set forth in section 1842(c)(2) of 
such Act (42 U.S.C. 1395u(c)(2)). Such prompt 
payment standards shall be consistent with 
the timing and notice requirements of the 
claims procedure rules to be specified under 
subparagraph (D), and shall include appro-
priate exceptions such as for fraud, non-
payment of premiums, or late submission of 
claims. 

‘‘(D) INTERNAL REVIEW.—The Board shall 
establish standards for claims procedures for 
eligible insurers that are consistent with the 
requirements relating to initial claims for 
benefits and appeals of claims for benefits 
under the Employee Retirement Income Se-
curity Act of 1974 as set forth in section 503 
of such Act (29 U.S.C. 1133) and the regula-
tions thereunder. 

‘‘(2) RECOMMENDATIONS.—The Board shall 
recommend harmonized standards for each 
element of the categories described in sub-
paragraph (A) through (D) of paragraph (1) 
within each such market. Notwithstanding 
the previous sentence, the Board shall not 
recommend any harmonized standards that 
disrupt, expand, or duplicate the covered 
benefit, service, or category of provider man-
date standards provided for in section 2922. 

‘‘(c) PROCESS FOR IDENTIFYING HARMONIZED 
STANDARDS.— 

‘‘(1) IN GENERAL.—The Board shall develop 
recommendations to harmonize inconsistent 
State insurance laws with respect to each of 
the process categories described in subpara-
graphs (A) through (D) of subsection (b)(1). 

‘‘(2) REQUIREMENTS.—In adopting standards 
under this section, the Board shall consider 
the following: 

‘‘(A) Any model acts or regulations of the 
National Association of Insurance Commis-
sioners in each of the process categories de-
scribed in subparagraphs (A) through (D) of 
subsection (b)(1). 

‘‘(B) Substantially similar standards fol-
lowed by a plurality of States, as reflected in 
existing State laws, relating to the specific 
process categories described in subpara-
graphs (A) through (D) of subsection (b)(1). 

‘‘(C) Any Federal law requirement related 
to specific process categories described in 
subparagraphs (A) through (D) of subsection 
(b)(1). 

‘‘(D) In the case of the adoption of any 
standard that differs substantially from 
those referred to in subparagraphs (A), (B), 
or (C), the Board shall provide evidence to 
the Secretary that such standard is nec-
essary to protect health insurance con-
sumers or promote speed to market or ad-
ministrative efficiency. 

‘‘(E) The criteria specified in clauses (i) 
through (iii) of subsection (d)(2)(B). 

‘‘(d) RECOMMENDATIONS AND CERTIFICATION 
BY SECRETARY.— 

‘‘(1) RECOMMENDATIONS.—Not later than 18 
months after the date on which all members 
of the Board are selected under subsection 
(a), the Board shall recommend to the Sec-
retary the certification of the harmonized 
standards identified pursuant to subsection 
(c). 

‘‘(2) CERTIFICATION.— 

‘‘(A) IN GENERAL.—Not later than 120 days 
after receipt of the Board’s recommenda-
tions under paragraph (1), the Secretary 
shall certify the recommended harmonized 
standards as provided for in subparagraph 
(B), and issue such standards in the form of 
an interim final regulation. 

‘‘(B) CERTIFICATION PROCESS.—The Sec-
retary shall establish a process for certifying 
the recommended harmonized standard, by 
category, as recommended by the Board 
under this section. Such process shall— 

‘‘(i) ensure that the certified standards for 
a particular process area achieve regulatory 
harmonization with respect to health plans 
on a national basis; 

‘‘(ii) ensure that the approved standards 
are the minimum necessary, with regard to 
substance and quantity of requirements, to 
protect health insurance consumers and 
maintain a competitive regulatory environ-
ment; and 

‘‘(iii) ensure that the approved standards 
will not limit the range of group health plan 
designs and insurance products, such as cata-
strophic coverage only plans, health savings 
accounts, and health maintenance organiza-
tions, that might otherwise be available to 
consumers. 

‘‘(3) EFFECTIVE DATE.—The standards cer-
tified by the Secretary under paragraph (2) 
shall be effective on the date that is 18 
months after the date on which the Sec-
retary certifies the harmonized standards. 

‘‘(e) TERMINATION.—The Board shall termi-
nate and be dissolved after making the rec-
ommendations to the Secretary pursuant to 
subsection (d)(1). 

‘‘(f) ONGOING REVIEW.—Not earlier than 3 
years after the termination of the Board 
under subsection (e), and not earlier than 
every 3 years thereafter, the Secretary, in 
consultation with the National Association 
of Insurance Commissioners and the entities 
and constituencies represented on the Board 
and the Advisory Panel, shall prepare and 
submit to the appropriate committees of 
Congress a report that assesses the effect of 
the harmonized standards on access, cost, 
and health insurance market functioning. 
The Secretary may, based on such report and 
applying the process established for certifi-
cation under subsection (d)(2)(B), in con-
sultation with the National Association of 
Insurance Commissioners and the entities 
and constituencies represented on the Board 
and the Advisory Panel, update the har-
monized standards through notice and com-
ment rulemaking. 

‘‘(g) PUBLICATION.— 
‘‘(1) LISTING.—The Secretary shall main-

tain an up to date listing of all harmonized 
standards certified under this section on the 
Internet website of the Department of 
Health and Human Services. 

‘‘(2) SAMPLE CONTRACT LANGUAGE.—The 
Secretary shall publish on the Internet 
website of the Department of Health and 
Human Services sample contract language 
that incorporates the harmonized standards 
certified under this section, which may be 
used by insurers seeking to qualify as an eli-
gible insurer. The types of harmonized stand-
ards that shall be included in sample con-
tract language are the standards that are 
relevant to the contractual bargain between 
the insurer and insured. 

‘‘(h) STATE ADOPTION AND ENFORCEMENT.— 
Not later than 18 months after the certifi-
cation by the Secretary of harmonized stand-
ards under this section, the States may 
adopt such harmonized standards (and be-
come an adopting State) and, in which case, 
shall enforce the harmonized standards pur-
suant to State law. 
‘‘SEC. 2933. APPLICATION AND PREEMPTION. 

‘‘(a) SUPERCEDING OF STATE LAW.— 

‘‘(1) IN GENERAL.—The harmonized stand-
ards certified under this subtitle shall super-
sede any and all State laws of a non-adopting 
State insofar as such State laws relate to the 
areas of harmonized standards as applied to 
an eligible insurer, or health insurance cov-
erage issued by a eligible insurer, including 
with respect to coverage issued to a small 
business health plan, in a nonadopting State. 

‘‘(2) NONADOPTING STATES.—This subtitle 
shall supersede any and all State laws of a 
nonadopting State (whether enacted prior to 
or after the date of enactment of this title) 
insofar as they may— 

‘‘(A) prohibit an eligible insurer from offer-
ing, marketing, or implementing health in-
surance coverage consistent with the har-
monized standards; or 

‘‘(B) have the effect of retaliating against 
or otherwise punishing in any respect an eli-
gible insurer for offering, marketing, or im-
plementing health insurance coverage con-
sistent with the harmonized standards under 
this subtitle. 

‘‘(b) SAVINGS CLAUSE AND CONSTRUCTION.— 
‘‘(1) NONAPPLICATION TO ADOPTING STATES.— 

Subsection (a) shall not apply with respect 
to adopting States. 

‘‘(2) NONAPPLICATION TO CERTAIN INSUR-
ERS.—Subsection (a) shall not apply with re-
spect to insurers that do not qualify as eligi-
ble insurers who offer health insurance cov-
erage in a nonadopting State. 

‘‘(3) NONAPPLICATION WHERE OBTAINING RE-
LIEF UNDER STATE LAW.—Subsection (a)(1) 
shall not supersede any State law of a non-
adopting State to the extent necessary to 
permit individuals or the insurance depart-
ment of the State (or other State agency) to 
obtain relief under State law to require an 
eligible insurer to comply with the har-
monized standards under this subtitle. 

‘‘(4) NON-APPLICATION WHERE CONSISTENT 
WITH MARKET CONDUCT EXAMINATION HAR-
MONIZED STANDARD.—Subsection (a)(1) shall 
not supersede any State law of a non-
adopting State that relates to the har-
monized standards issued under section 
2932(b)(1)(B) to the extent that the State 
agency responsible for regulating insurance 
(or other applicable State agency) exercises 
its authority under State law consistent 
with the harmonized standards issued under 
section 2932(b)(1)(B). 

‘‘(5) NO EFFECT ON PREEMPTION.—In no case 
shall this subtitle be construed to limit or 
affect in any manner the preemptive scope of 
sections 502 and 514 of the Employee Retire-
ment Income Security Act of 1974. In no case 
shall this subtitle be construed to create any 
cause of action under Federal or State law or 
enlarge or affect any remedy available under 
the Employee Retirement Income Security 
Act of 1974. 

‘‘(6) PREEMPTION LIMITED TO HARMONIZED 
STANDARDS.—Subsection (a) shall not pre-
empt any State law that does not have a ref-
erence to or a connection with State require-
ments for form and rate filing, market con-
duct reviews, prompt payment of claims, or 
internal reviews that would otherwise apply 
to eligible insurers. 

‘‘(c) EFFECTIVE DATE.—This section shall 
apply beginning on the date that is 18 
months and one day after the date on har-
monized standards are certified by the Sec-
retary under this subtitle. 
‘‘SEC. 2934. CIVIL ACTIONS AND JURISDICTION. 

‘‘(a) IN GENERAL.—The courts of the United 
States shall have exclusive jurisdiction over 
civil actions involving the interpretation of 
this subtitle. 

‘‘(b) ACTIONS.—An eligible insurer may 
bring an action in the district courts of the 
United States for injunctive or other equi-
table relief against any officials or agents of 
a nonadopting State in connection with any 
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conduct or action, or proposed conduct or ac-
tion, by such officials or agents which vio-
lates, or which would if undertaken violate, 
section 2933. 

‘‘(c) DIRECT FILING IN COURT OF APPEALS.— 
At the election of the eligible insurer, an ac-
tion may be brought under subsection (b) di-
rectly in the United States Court of Appeals 
for the circuit in which the nonadopting 
State is located by the filing of a petition for 
review in such Court. 

‘‘(d) EXPEDITED REVIEW.— 
‘‘(1) DISTRICT COURT.—In the case of an ac-

tion brought in a district court of the United 
States under subsection (b), such court shall 
complete such action, including the issuance 
of a judgment, prior to the end of the 120-day 
period beginning on the date on which such 
action is filed, unless all parties to such pro-
ceeding agree to an extension of such period. 

‘‘(2) COURT OF APPEALS.—In the case of an 
action brought directly in a United States 
Court of Appeal under subsection (c), or in 
the case of an appeal of an action brought in 
a district court under subsection (b), such 
Court shall complete all action on the peti-
tion, including the issuance of a judgment, 
prior to the end of the 60-day period begin-
ning on the date on which such petition is 
filed with the Court, unless all parties to 
such proceeding agree to an extension of 
such period. 

‘‘(e) STANDARD OF REVIEW.—A court in an 
action filed under this section, shall render a 
judgment based on a review of the merits of 
all questions presented in such action and 
shall not defer to any conduct or action, or 
proposed conduct or action, of a nonadopting 
State. 
‘‘SEC. 2935. AUTHORIZATION OF APPROPRIA-

TIONS; RULE OF CONSTRUCTION. 
‘‘(a) AUTHORIZATION OF APPROPRIATIONS.— 

There are authorized to be appropriated such 
sums as may be necessary to carry out this 
subtitle. 

‘‘(b) HEALTH SAVINGS ACCOUNTS.—Nothing 
in this subtitle shall be construed to create 
any mandates for coverage of benefits for 
HSA-qualified health plans that would re-
quire reimbursements in violation of section 
223(c)(2) of the Internal Revenue Code of 
1986.’’. 

SA 3889. Mr. FRIST proposed an 
amendment to the bill S. 1955, to 
amend title I of the Employee Retire-
ment Security Act of 1974 and the Pub-
lic Health Service Act to expand health 
care access and reduce costs through 
the creation of small business health 
plans and through modernization of the 
health insurance marketplace; as fol-
lows: 

In the amendment strike the number ‘‘3’’ 
and insert the number ‘‘4’’. 

SA 3890. Mr. FRIST proposed an 
amendment to amendment SA 3889 pro-
posed by Mr. FRIST to the bill S. 1955, 
to amend title I of the Employee Re-
tirement Security Act of 1974 and the 
Public Health Service Act to expand 
health care access and reduce costs 
through the creation of small business 
health plans and through moderniza-
tion of the health insurance market-
place; as follows: 

At the end of the amendment add the fol-
lowing: 

‘‘This act shall become effective 3 days 
after enactment.’’ 

SA 3891. Ms. COLLINS (for herself 
and Ms. MURKOWSKI) submitted an 

amendment intended to be proposed by 
her to the bill S. 1955, to amend title I 
of the Employee Retirement Security 
Act of 1974 and the Public Health Serv-
ice Act to expand health care access 
and reduce costs through the creation 
of small business health plans and 
through modernization of the health 
insurance marketplace; which was or-
dered to lie on the table; as follows: 

At the appropriate place, insert the fol-
lowing: 
SEC. ll. PROHIBITION ON DISCRIMINATION 

AGAINST HEALTH CARE PROVIDERS. 
Notwithstanding any other provision of 

this Act (or an amendment made by this 
Act), a health insurance issuer to which this 
Act (or amendment) applies shall comply 
with applicable State laws that prohibit dis-
crimination with respect to participation, 
reimbursement, or indemnification under a 
health plan or other health insurance cov-
erage against any health care provider who 
is acting within the scope of that provider’s 
license or certification under applicable 
State law. 

SA 3892. Ms. COLLINS (for herself 
and Mr. BINGAMAN) submitted an 
amendment intended to be proposed by 
her to the bill S. 1955, to amend title I 
of the Employee Retirement Security 
Act of 1974 and the Public Health Serv-
ice Act to expand health care access 
and reduce costs through the creation 
of small business health plans and 
through modernization of the health 
insurance marketplace; which was or-
dered to lie on the table; as follows: 

At the appropriate place, insert the fol-
lowing: 
SEC. ll. DIABETES TREATMENT, EDUCATION, 

AND SUPPLIES. 
Notwithstanding any other provision of 

this Act (or an amendment made by this 
Act), a health insurance issuer to which this 
Act (or amendment) applies shall comply 
with State laws that require coverage for di-
abetes treatment, education, supplies, and 
prescription drugs and biologics. 

SA 3893. Ms. COLLINS (for herself 
and Mr. FEINGOLD) submitted an 
amendment intended to be proposed by 
her to the bill S. 1955, to amend title I 
of the Employee Retirement Security 
Act of 1974 and the Public Health Serv-
ice Act to expand health care access 
and reduce costs through the creation 
of small business health plans and 
through modernization of the health 
insurance marketplace; which was or-
dered to lie on the table; as follows: 

At the appropriate place, insert the fol-
lowing: 
SEC. ll. COVERAGE OF CERTAIN INJURIES SUS-

TAINED DURING LEGAL ACTIVITIES. 
(a) ERISA.—Section 702(a)(3) of the Em-

ployee Retirement Income Security Act of 
1974 (29 U.S.C. 1182(a)(3)) is amended— 

(1) by striking ‘‘CONSTRUCTION.—For’’ and 
inserting the following: ‘‘SCOPE.— 

‘‘(A) WAITING PERIODS.—For’’; and 
(2) by adding at the end the following: 
‘‘(B) LIMITATION ON DENIAL OF BENEFITS.— 

For purposes of paragraph (2), a group health 
plan, or a health insurance issuer offering 
group health insurance coverage in connec-
tion with a group health plan, may not deny 
benefits otherwise provided under the plan or 
coverage for the treatment of an injury sole-
ly because such injury resulted from the par-
ticipation of the individual in a legal mode 

of transportation or a legal recreational ac-
tivity.’’. 

(b) PHSA.—Section 2702(a)(3) of the Public 
Health Service Act (42 U.S.C. 300gg–1(a)(3)) is 
amended— 

(1) by striking ‘‘CONSTRUCTION.—For’’ and 
inserting the following: ‘‘SCOPE.— 

‘‘(A) WAITING PERIODS.—For’’; and 
(2) by adding at the end the following: 
‘‘(B) LIMITATION ON DENIAL OF BENEFITS.— 

For purposes of paragraph (2), a group health 
plan, or a health insurance issuer offering 
group health insurance coverage in connec-
tion with a group health plan, may not deny 
benefits otherwise provided under the plan or 
coverage for the treatment of an injury sole-
ly because such injury resulted from the par-
ticipation of the individual in a legal mode 
of transportation or a legal recreational ac-
tivity.’’. 

(c) INTERNAL REVENUE CODE.—Section 
9802(a)(3) of the Internal Revenue Code of 
1986 is amended— 

(1) by striking ‘‘CONSTRUCTION.—For’’ and 
inserting the following: ‘‘SCOPE.— 

‘‘(A) WAITING PERIODS.—For’’; and 
(2) by adding at the end the following: 
‘‘(B) LIMITATION ON DENIAL OF BENEFITS.— 

For purposes of paragraph (2), a group health 
plan may not deny benefits otherwise pro-
vided under the plan for the treatment of an 
injury solely because such injury resulted 
from the participation of the individual in a 
legal mode of transportation or a legal rec-
reational activity.’’. 

SA 3894. Ms. LANDRIEU submitted 
an amendment intended to be proposed 
by him to the bill S. 1955, to amend 
title I of the Employee Retirement Se-
curity Act of 1974 and the Public 
Health Service Act to expand health 
care access and reduce costs through 
the creation of small business health 
plans and through modernization of the 
health insurance marketplace; which 
was ordered to lie on the table; as fol-
lows: 

Strike all after the enacting clause and in-
sert the following: 
SECTION 1. WAIVERS UNDER TITLE XXVI OF THE 

PUBLIC HEALTH SERVICE ACT FOR 
LOUISIANA FOR FISCAL YEARS 2007 
AND 2008. 

(a) IN GENERAL.—For fiscal years 2007 and 
2008, the Secretary of Health and Human 
Services shall waive the requirements of, 
with respect to Louisiana and any eligible 
metropolitan area in Louisiana, the fol-
lowing sections of the Public Health Service 
Act: 

(1) Section 2611(b)(1) of such Act (42 U.S.C. 
300ff–21(b)(1)). 

(2) Section 2617(b)(6)(E) of such Act (42 
U.S.C. 300ff–27(b)(6)(E)). 

(3) Section 2617(d) of such Act (42 U.S.C. 
300ff–27(d)). 

(b) CONSEQUENCE OF WAIVER.—For fiscal 
years 2007 and 2008, the Secretary of Health 
and Human Services— 

(1) may not prevent Louisiana or any eligi-
ble metropolitan area in Louisiana from re-
ceiving or utilizing, or both, funds granted or 
distributed, or both, pursuant to title XXVI 
of the Public Health Service Act (42 U.S.C. 
300ff–11 et seq.) because of the failure of Lou-
isiana or any eligible metropolitan area in 
Louisiana to comply with the requirements 
of the sections listed in paragraphs (1) 
through (3) of subsection (a); 

(2) may not take action due to such non-
compliance; and 

(3) shall assess, evaluate, and review Lou-
isiana or any eligible metropolitan area’s 
eligibility for funds under such title XXVI as 
if Louisiana or such eligible metropolitan 
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area had fully complied with the require-
ments of the sections listed in paragraphs (1) 
through (3) of subsection (a). 

(c) SUNSET OF WAIVER.—The waiver author-
ity provided under subsection (a) shall apply 
for fiscal years 2007 and 2008 only. For fiscal 
year 2009 and each succeeding fiscal year, 
Louisiana and any eligible metropolitan area 
in Louisiana shall comply with each of the 
applicable requirements under title XXVI of 
the Public Health Service Act (42 U.S.C. 
300ff–11 et seq.). 

SA 3895. Ms. LANDRIEU submitted 
an amendment intended to be proposed 
by him to the bill S. 1955, to amend 
title I of the Employee Retirement Se-
curity Act of 1974 and the Public 
Health Service Act to expand health 
care access and reduce costs through 
the creation of small business health 
plans and through modernization of the 
health insurance marketplace; which 
was ordered to lie on the table; as fol-
lows: 

Strike all after the enacting clause and in-
sert the following: 
SECTION 1. ELIGIBILITY OF HOSPITALS INCUR-

RING HURRICANE-RELATED DAM-
AGE AND LOSSES FOR STAFFORD 
ACT RELIEF AND ASSISTANCE. 

(a) ELIGIBILITY OF HOSPITALS FOR RELIEF 
AND ASSISTANCE RELATED TO HURRICANES 
KATRINA AND RITA.—Notwithstanding sec-
tions 406(a)(1)(B) and 407(a)(2) of the Robert 
T. Stafford Disaster Relief and Emergency 
Assistance Act (42 U.S.C. 5172(a)(1)(B) and 42 
U.S.C. 5173(a)(2)) or any other provision of 
such Act, any hospital that is located in a 
State for which the President has issued a 
declaration of major disaster with respect to 
Hurricane Katrina or Hurricane Rita shall be 
eligible for relief and assistance under title 
IV of such Act on the same terms and condi-
tions as a hospital that is a private nonprofit 
facility. 

(b) LIMITATION ON USE OF CERTAIN FUNDS 
BY HOSPITALS.—Notwithstanding section 
406(c)(2)(B) of the Robert T. Stafford Disaster 
Relief and Emergency Assistance Act (42 
U.S.C. 5172(c)(2)(B)), any in lieu contribu-
tions elected by a hospital eligible for such 
contributions pursuant to a declaration of 
major disaster referred to in subsection (a) 
may be used by the person owning or oper-
ating the hospital only for the purposes spec-
ified in such section and only in— 

(1) the parish or county in which the hos-
pital is located or was located; 

(2) a parish or county that is contiguous to 
the parish or county referred to in paragraph 
(1); or 

(3) a parish or county that is not more 
than 3 parishes or counties away from the 
parish or county referred to in paragraph (1). 

SA 3896. Mr. KENNEDY submitted an 
amendment intended to be proposed by 
him to the bill S. 1955, to amend title 
I of the Employee Retirement Security 
Act of 1974 and the Public Health Serv-
ice Act to expand health care access 
and reduce costs through the creation 
of small business health plans and 
through modernization of the health 
insurance marketplace; which was or-
dered to lie on the table; as follows: 

Strike all after the enacting clause and in-
sert the following: 
SECTION 1. SHORT TITLE. 

This Act may be cited as the ‘‘Responsible 
Public Readiness and Emergency Prepared-
ness Act’’. 
SEC. 2. REPEAL. 

The Public Readiness and Emergency Pre-
paredness Act (division C of the Department 

of Defense, Emergency Supplemental Appro-
priations to Address Hurricanes in the Gulf 
of Mexico, and Pandemic Influenza Act, 2006 
(Public Law 109-148)) is repealed. 
SEC. 3. NATIONAL BIODEFENSE INJURY COM-

PENSATION PROGRAM. 
(a) ESTABLISHMENT.—Section 224 of the 

Public Health Service Act (42 U.S.C. 233) is 
amended by adding at the end the following: 

‘‘(q) BIODEFENSE INJURY COMPENSATION 
PROGRAM.— 

‘‘(1) ESTABLISHMENT.—There is established 
the Biodefense Injury Compensation Pro-
gram (referred to in this subsection as the 
‘Compensation Program’) under which com-
pensation may be paid for death or any in-
jury, illness, disability, or condition that is 
likely (based on best available evidence) to 
have been caused by the administration of a 
covered countermeasure to an individual 
pursuant to a declaration under subsection 
(p)(2). 

‘‘(2) ADMINISTRATION AND INTERPRETA-
TION.—The statutory provisions governing 
the Compensation Program shall be adminis-
tered and interpreted in consideration of the 
program goals described in paragraph 
(4)(B)(iii). 

‘‘(3) PROCEDURES AND STANDARDS.—The 
Secretary shall by regulation establish pro-
cedures and standards applicable to the Com-
pensation Program that follow the proce-
dures and standards applicable under the Na-
tional Vaccine Injury Compensation Pro-
gram established under section 2110, except 
that the regulations promulgated under this 
paragraph shall permit a person claiming in-
jury or death related to the administration 
of any covered countermeasure to file ei-
ther— 

‘‘(A) a civil action for relief under sub-
section (p); or 

‘‘(B) a petition for compensation under this 
subsection. 

‘‘(4) INJURY TABLE.— 
‘‘(A) INCLUSION.—For purposes of receiving 

compensation under the Compensation Pro-
gram with respect to a countermeasure that 
is the subject of a declaration under sub-
section (p)(2), the Vaccine Injury Table 
under section 2114 shall be deemed to include 
death and the injuries, disabilities, illnesses, 
and conditions specified by the Secretary 
under subparagraph (B)(ii). 

‘‘(B) INJURIES, DISABILITIES, ILLNESSES, AND 
CONDITIONS.— 

‘‘(i) INSTITUTE OF MEDICINE.—Not later than 
30 days after making a declaration described 
in subsection (p)(2), the Secretary shall enter 
into a contract with the Institute of Medi-
cine, under which the Institute shall, within 
180 days of the date on which the contract is 
entered into, and periodically thereafter as 
new information, including information de-
rived from the monitoring of those who were 
administered the countermeasure, becomes 
available, provide its expert recommenda-
tions on the injuries, disabilities, illnesses, 
and conditions whose occurrence in one or 
more individuals are likely (based on best 
available evidence) to have been caused by 
the administration of a countermeasure that 
is the subject of the declaration. 

‘‘(ii) SPECIFICATION BY SECRETARY.—Not 
later than 30 days after the receipt of the ex-
pert recommendations described in clause 
(i), the Secretary shall, based on such rec-
ommendations, specify those injuries, dis-
abilities, illnesses, and conditions deemed to 
be included in the Vaccine Injury Table 
under section 2114 for the purposes described 
in subparagraph (A). 

‘‘(iii) PROGRAM GOALS.—The Institute of 
Medicine, under the contract under clause 
(i), shall make such recommendations, the 
Secretary shall specify, under clause (ii), 
such injuries, disabilities, illnesses, and con-
ditions, and claims under the Compensation 

Program under this subsection shall be proc-
essed and decided taking into account the 
following goals of such program: 

‘‘(I) To encourage persons to develop, man-
ufacture, and distribute countermeasures, 
and to administer covered countermeasures 
to individuals, by limiting such persons’ li-
ability for damages related to death and 
such injuries, disabilities, illnesses, and con-
ditions. 

‘‘(II) To encourage individuals to consent 
to the administration of a covered counter-
measure by providing adequate and just com-
pensation for damages related to death and 
such injuries, disabilities, illnesses, or condi-
tions. 

‘‘(III) To provide individuals seeking com-
pensation for damages related to the admin-
istration of a countermeasure with a non-ad-
versarial administrative process for obtain-
ing adequate and just compensation. 

‘‘(iv) USE OF BEST AVAILABLE EVIDENCE.— 
The Institute of Medicine, under the con-
tract under clause (i), shall make such rec-
ommendations, the Secretary shall specify, 
under clause (ii), such injuries, disabilities, 
illnesses, and conditions, and claims under 
the Compensation Program under this sub-
section shall be processed and decided using 
the best available evidence, including infor-
mation from adverse event reporting or 
other monitoring of those individuals who 
were administered the countermeasure, 
whether evidence from clinical trials or 
other scientific studies in humans is avail-
able. 

‘‘(v) APPLICATION OF SECTION 2115.—With re-
spect to section 2115(a)(2) as applied for pur-
poses of this subsection, an award for the es-
tate of the deceased shall be— 

‘‘(I) if the deceased was under the age of 18, 
an amount equal to the amount that may be 
paid to a survivor or survivors as death bene-
fits under the Public Safety Officers’ Bene-
fits Program under subpart 1 of part L of 
title I of the Omnibus Crime Control and 
Safe Streets Act of 1968 (42 U.S.C. 3796 et 
seq.); or 

‘‘(II) if the deceased was 18 years of age or 
older, the greater of— 

‘‘(aa) the amount described in subclause 
(I); or 

‘‘(bb) the projected loss of employment in-
come, except that the amount under this 
item may not exceed an amount equal to 400 
percent of the amount that applies under 
item (aa). 

‘‘(vi) APPLICATION OF SECTION 2116.—Sec-
tion 2116(b) shall apply to injuries, disabil-
ities, illnesses, and conditions initially spec-
ified or revised by the Secretary under 
clause (ii), except that the exceptions con-
tained in paragraphs (1) and (2) of such sec-
tion shall not apply. 

‘‘(C) RULE OF CONSTRUCTION.—Section 13632 
(a)(3) of Public Law 103–66 (107 Stat. 646) 
(making revisions by Secretary to the Vac-
cine Injury Table effective on the effective 
date of a corresponding tax) shall not be con-
strued to apply to any revision to the Vac-
cine Injury Table made under regulations 
under this paragraph. 

‘‘(5) APPLICATION.—The Compensation Pro-
gram applies to any death or injury, illness, 
disability, or condition that is likely (based 
on best available evidence) to have been 
caused by the administration of a covered 
countermeasure to an individual pursuant to 
a declaration under subsection (p)(2). 

‘‘(6) SPECIAL MASTERS.— 
‘‘(A) HIRING.—In accordance with section 

2112, the judges of the United States Claims 
Court shall appoint a sufficient number of 
special masters to address claims for com-
pensation under this subsection. 

‘‘(B) BUDGET AUTHORITY.—There are appro-
priated to carry out this subsection such 
sums as may be necessary for fiscal year 2006 
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and each fiscal year thereafter. This sub-
paragraph constitutes budget authority in 
advance of appropriations and represents the 
obligation of the Federal Government. 

‘‘(7) COVERED COUNTERMEASURE.—For pur-
poses of this subsection, the term ‘covered 
countermeasure’ has the meaning given to 
such term in subsection (p)(7)(A). 

‘‘(8) FUNDING.—Compensation made under 
the Compensation Program shall be made 
from the same source of funds as payments 
made under subsection (p).’’. 

(b) EFFECTIVE DATE.—This section shall 
take effect as of November 25, 2002 (the date 
of enactment of the Homeland Security Act 
of 2002 (Pub. L. 107–296; 116 Stat. 2135)). 
SEC. 4. INDEMNIFICATION FOR MANUFACTURERS 

AND HEALTH CARE PROFESSIONALS 
WHO ADMINISTER MEDICAL PROD-
UCTS NEEDED FOR BIODEFENSE. 

Section 224(p) of the Public Health Service 
Act (42 U.S.C. 233(p)) is amended— 

(1) in the subsection heading by striking 
‘‘SMALLPOX’’; 

(2) in paragraph (1), by striking ‘‘against 
smallpox’’; 

(3) in paragraph (2)— 
(A) in the paragraph heading, by striking 

‘‘AGAINST SMALLPOX’’; and 
(B) in subparagraph (B), by striking clause 

(ii); 
(4) by striking paragraph (3) and inserting 

the following: 
‘‘(3) EXCLUSIVITY; OFFSET.— 
‘‘(A) EXCLUSIVITY.—With respect to an in-

dividual to which this subsection applies, 
such individual may bring a claim for relief 
under— 

‘‘(i) this subsection; 
‘‘(ii) subsection (q); or 
‘‘(iii) part C. 
‘‘(B) ELECTION OF ALTERNATIVES.—An indi-

vidual may only pursue one remedy under 
subparagraph (A) at any one time based on 
the same incident or series of incidents. An 
individual who elects to pursue the remedy 
under subsection (q) or part C may decline 
any compensation awarded with respect to 
such remedy and subsequently pursue the 
remedy provided for under this subsection. 
An individual who elects to pursue the rem-
edy provided for under this subsection may 
not subsequently pursue the remedy pro-
vided for under subsection (q) or part C. 

‘‘(C) STATUTE OF LIMITATIONS.—For pur-
poses of determining how much time has 
lapsed when applying statute of limitations 
requirements relating to remedies under sub-
paragraph (A), any limitation of time for 
commencing an action, or filing an applica-
tion, petition, or claim for such remedies, 
shall be deemed to have been suspended for 
the periods during which an individual pur-
sues a remedy under such subparagraph. 

‘‘(D) OFFSET.—The value of all compensa-
tion and benefits provided under subsection 
(q) or part C of this title for an incident or 
series of incidents shall be offset against the 
amount of an award, compromise, or settle-
ment of money damages in a claim or suit 
under this subsection based on the same inci-
dent or series of incidents.’’; 

(5) in paragraph (6)— 
(A) in subparagraph (A), by inserting ‘‘or 

under subsection (q) or part C’’ after ‘‘under 
this subsection’’; and 

(B) by redesignating subparagraph (B) as 
subparagraph (C); 

(C) by inserting after subparagraph (A), the 
following: 

‘‘(B) GROSSLY NEGLIGENT, RECKLESS, OR IL-
LEGAL CONDUCT AND WILLFUL MISCONDUCT.— 
For purposes of subparagraph (A), grossly 
negligent, reckless, or illegal conduct or 
willful misconduct shall include the adminis-
tration by a qualified person of a covered 
countermeasure to an individual who was 
not within a category of individuals covered 

by a declaration under subsection (p)(2) with 
respect to such countermeasure where the 
qualified person fails to have had reasonable 
grounds to believe such individual was with-
in such a category.’’; and 

(D) by adding at the end the following: 
‘‘(D) LIABILITY OF THE UNITED STATES.—The 

United States shall be liable under this sub-
section with respect to a claim arising out of 
the manufacture, distribution, or adminis-
tration of a covered countermeasure regard-
less of whether— 

‘‘(i) the cause of action seeking compensa-
tion is alleged as negligence, strict liability, 
breach of warranty, failure to warn, or other 
action; or 

‘‘(ii) the covered countermeasure is des-
ignated as a qualified anti-terrorism tech-
nology under the SAFETY Act (6 U.S.C. 441 
et seq.).’’ 

‘‘(E) GOVERNING LAW.—Notwithstanding 
the provisions of section 1346(b)(1) and chap-
ter 171 of title 28, United States Code, as 
they relate to governing law, the liability of 
the United States as provided in this sub-
section shall be in accordance with the law 
of the place of injury. 

‘‘(F) MILITARY PERSONNEL AND UNITED 
STATES CITIZENS OVERSEAS.— 

‘‘(i) MILITARY PERSONNEL.—The liability of 
the United States as provided in this sub-
section shall extend to claims brought by 
United States military personnel. 

‘‘(ii) CLAIMS ARISING IN A FOREIGN COUN-
TRY.—Notwithstanding the provisions of sec-
tion 2680(k) of title 28, United States Code, 
the liability of the United States as provided 
for in the subsection shall extend to claims 
based on injuries arising in a foreign country 
where the injured party is a member of the 
United States military, is the spouse or child 
of a member of the United States military, 
or is a United States citizen. 

‘‘(iii) GOVERNING LAW.—With regard to all 
claims brought under clause (ii), and not-
withstanding the provisions of section 
1346(b)(1) and chapter 171 of title 28, United 
States Code, and of subparagraph (C), as they 
relate to governing law, the liability of the 
United States as provided in this subsection 
shall be in accordance with the law of the 
claimant’s domicile in the United States or 
most recent domicile with the United 
States.’’; and 

(6) in paragraph (7)— 
(A) by striking subparagraph (A) and in-

serting the following: 
‘‘(A) COVERED COUNTERMEASURE.—The term 

‘covered countermeasure’, means— 
‘‘(i) a substance that is— 
‘‘(I)(aa) used to prevent or treat smallpox 

(including the vaccinia or another vaccine); 
or 

‘‘(bb) vaccinia immune globulin used to 
control or treat the adverse effects of 
vaccinia inoculation; and 

‘‘(II) specified in a declaration under para-
graph (2); or 

‘‘(ii) a drug (as such term is defined in sec-
tion 201(g)(1) of the Federal Food, Drug, and 
Cosmetic Act), biological product (as such 
term is defined in section 351(i) of this Act), 
or device (as such term is defined in section 
201(h) of the Federal Food, Drug, and Cos-
metic Act) that— 

‘‘(I) the Secretary determines to be a pri-
ority (consistent with sections 302(2) and 
304(a) of the Homeland Security Act of 2002) 
to treat, identify, or prevent harm from any 
biological, chemical, radiological, or nuclear 
agent identified as a material threat under 
section 319F–2(c)(2)(A)(ii), or to treat, iden-
tify, or prevent harm from a condition that 
may result in adverse health consequences or 
death and may be caused by administering a 
drug, biological product, or device against 
such an agent; 

‘‘(II) is— 

‘‘(aa) authorized for emergency use under 
section 564 of the Federal Food, Drug, and 
Cosmetic Act, so long as the manufacturer of 
such drug, biological product, or device has— 

‘‘(AA) made all reasonable efforts to obtain 
applicable approval, clearance, or licensure; 
and 

‘‘(BB) cooperated fully with the require-
ments of the Secretary under such section 
564; or 

‘‘(bb) approved or licensed solely pursuant 
to the regulations under subpart I of part 314 
or under subpart H of part 601 of title 21, 
Code of Federal Regulations (as in effect on 
the date of enactment of the National Bio-
defense Act of 2005); and 

‘‘(III) is specified in a declaration under 
paragraph (2).’’; and 

(B) in subparagraph (B)— 
(i) by striking clause (ii), and inserting the 

following: 
‘‘(ii) a health care entity, a State, or a po-

litical subdivision of a State under whose 
auspices such countermeasure was adminis-
tered;’’ and 

(vi) in clause (viii), by inserting before the 
period ‘‘if such individual performs a func-
tion for which a person described in clause 
(i), (ii), or (iv) is a covered person’’. 

SA 3897. Mr. KENNEDY submitted an 
amendment intended to be proposed by 
him to the bill S. 1955, to amend title 
I of the Employee Retirement Security 
Act of 1974 and the Public Health Serv-
ice Act to expand health care access 
and reduce costs through the creation 
of small business health plans and 
through modernization of the health 
insurance marketplace; which was or-
dered to lie on the table; as follows: 

Strike all after the enacting clause and in-
sert the following: 
SECTION 1. SHORT TITLE; TABLE OF CONTENTS. 

(a) SHORT TITLE.—This Act may be cited as 
the ‘‘Medicare for All Act’’. 

(b) TABLE OF CONTENTS.—The table of con-
tents of this Act is as follows: 
Sec. 1. Short title; table of contents. 
Sec. 2. Medicare for all. 

‘‘TITLE XXII—MEDICARE FOR ALL 
‘‘Sec. 2201. Description of program. 
‘‘Sec. 2202. Eligibility, enrollment, and 

coverage. 
‘‘Sec. 2203. Benefits. 
‘‘Sec. 2204. Choice of coverage under pri-

vate health care delivery sys-
tems. 

‘‘Sec. 2205. Medicare for All Trust Fund. 
‘‘Sec. 2206. Administration. 

Sec. 3. Financing through employment tax. 
SEC. 2. MEDICARE FOR ALL. 

(a) ESTABLISHMENT OF PROGRAM.—The So-
cial Security Act is amended by adding at 
the end the following: 

‘‘TITLE XXII—MEDICARE FOR ALL 
‘‘SEC. 2201. DESCRIPTION OF PROGRAM. 

‘‘The program under this title— 
‘‘(1) ensures that all Americans have high 

quality, affordable health care; 
‘‘(2) ensures that all Americans have access 

to health care as good as their Member of 
Congress receives; and 

‘‘(3) reduces the cost of health care and en-
hances American economic competitiveness 
in the global marketplace. 
‘‘SEC. 2202. ELIGIBILITY, ENROLLMENT, AND COV-

ERAGE. 
‘‘(a) ELIGIBILITY.— 
‘‘(1) IN GENERAL.—Each eligible individual 

is entitled to benefits under the program 
under this title. 

‘‘(2) ELIGIBLE INDIVIDUAL.— 
‘‘(A) IN GENERAL.—For purposes of this 

title, the term ‘eligible individual’ means an 
individual who— 
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‘‘(i) is— 
‘‘(I) a citizen of the United States; or 
‘‘(II) a person who is lawfully present in 

the United States; and 
‘‘(ii) is not eligible for benefits under part 

A or B of title XVIII. 
‘‘(B) LAWFULLY PRESENT.—For purposes of 

subparagraph (A)(i)(II), a person is lawfully 
present in the United States if such person— 

‘‘(i) is described in section 431 of Public 
Law 104–193; 

‘‘(ii) is described in section 103.12 of title 8, 
Code of Federal Regulations (as in effect as 
of the date of enactment of the Medicare for 
All Act); 

‘‘(iii) is eligible to apply for employment 
authorization from the Department of Home-
land Security as listed in section 274a.12 of 
title 8, Code of Federal Regulations (as in ef-
fect as of the date of enactment of the Medi-
care for All Act); or 

‘‘(iv) is otherwise determined to be law-
fully present in the United States under cri-
teria established by the Secretary, in con-
sultation with the Secretary of Homeland 
Security. 

‘‘(3) PHASE-IN OF ELIGIBILITY.—Under rules 
established by the Secretary, eligibility for 
benefits under this title shall be phased-in as 
follows: 

‘‘(A) During the first 5 years the program 
under this title is in operation, eligible indi-
viduals who are under 20 years of age or who 
are over 55 years of age are eligible for such 
benefits. 

‘‘(B) During the second 5 years the pro-
gram under this title is in operation, eligible 
individuals who are under 30 years of age or 
who are over 45 years of age are eligible for 
such benefits. 

‘‘(C) All eligible individuals are eligible for 
such benefits beginning with the eleventh 
year in which the program under this title is 
in operation. 

‘‘(4) ENSURING THAT ELIGIBLE INDIVIDUALS 
DO NOT AGE-OUT OF PROGRAM.—For purposes 
of subparagraphs (A) and (B) of paragraph 
(3)— 

‘‘(A) the determination of whether an eligi-
ble individual meets the age requirements 
under such subparagraphs shall be made on 
the date of enrollment in the program under 
this title; and 

‘‘(B) such an individual’s enrollment under 
such program may not be terminated be-
cause the individual no longer meets such 
age requirements. 

‘‘(b) AUTOMATIC ENROLLMENT.— 
‘‘(1) IN GENERAL.—The Secretary shall es-

tablish a process under which each eligible 
individual is deemed to be enrolled under the 
program under this title. Such process shall 
include the following: 

‘‘(A) Deemed enrollment of an eligible indi-
vidual upon birth in the United States. 

‘‘(B) Enrollment of eligible individuals at 
the time of immigration into the United 
States. 

‘‘(2) ISSUANCE OF CARD.—The Secretary 
shall provide for issuance of an appropriate 
card for individuals entitled to benefits 
under the program under this title. Not later 
than the sixth year the program under this 
title is in operation, the Secretary shall en-
sure that each such card is linked securely, 
and with strong privacy protections, to an 
electronic health record for each such indi-
vidual. In order to accomplish such linkage, 
the Secretary is authorized to award grants, 
issue contracts, alter reimbursement under 
the program under this title, or provide such 
other incentives as are reasonable and nec-
essary. 

‘‘(c) COVERAGE.— 
‘‘(1) IN GENERAL.—Subject to paragraph (2), 

the Secretary shall provide for coverage of 
benefits for items and services furnished on 

and after the date an individual is entitled to 
benefits under the program under this title. 

‘‘(2) INITIAL COVERAGE.—No coverage is 
available under the program under this title 
for items and services furnished before the 
date that is 18 months after the date of the 
enactment of the Medicare For All Act. 

‘‘(3) EXPIRATION OF COVERAGE.—An individ-
ual’s coverage under the program under this 
title shall terminate as of the date the indi-
vidual is no longer an eligible individual. 

‘‘(d) RELATION TO OTHER PROGRAMS.— 
‘‘(1) CONSTRUCTION.— 
‘‘(A) CONTINUED OPERATION OF PUBLIC PRO-

GRAMS.—Nothing in this title shall be con-
strued as requiring (or preventing) an indi-
vidual who is entitled to benefits under the 
program under this title from obtaining ben-
efits under any other public health care pro-
gram to which the individual is entitled, in-
cluding under a State Medicaid plan under 
title XIX, the State Children’s Health Insur-
ance Program under title XXI, a health pro-
gram of the Department of Defense under 
chapter 55 of title 10, United States Code, a 
health program of the Department of Vet-
erans Affairs under chapter 17 of title 38 of 
such Code, or a medical care program of the 
Indian Health Service or of a tribal organiza-
tion. 

‘‘(B) CONTINUED OPERATION OF PRIVATE 
HEALTH INSURANCE.—Nothing in this title 
shall be construed as preventing an indi-
vidual who is entitled to benefits under the 
program under this title from obtaining ben-
efits that supplement or improve the bene-
fits available under such program from any 
private health insurance plan or policy. 

‘‘(2) PRIMARY PAYOR; OTHER PUBLIC PRO-
GRAMS PROVIDING WRAP AROUND BENEFITS.— 
The program under this title shall be pri-
mary payor to other public health care ben-
efit programs and the benefits under such 
other public health care benefit programs 
shall supplement the benefits under the pro-
gram under this title. 
‘‘SEC. 2203. BENEFITS. 

‘‘(a) COMPREHENSIVE BENEFIT PACKAGE.— 
The Secretary shall provide for benefits 
under the program under this title con-
sistent with the following: 

‘‘(1) MEDICARE FEE-FOR-SERVICE BENEFITS.— 
The benefits include the full range and scope 
of benefits available under the original fee- 
for-service program under parts A and B of 
title XVIII. 

‘‘(2) PRESCRIPTION DRUG COVERAGE.—The 
benefits include coverage of prescription 
drugs at least as comprehensive as the pre-
scription drug coverage offered as of January 
1, 2006, under the Blue Cross/Blue Shield 
Standard Plan provided under the Federal 
employees health benefits program under 
chapter 89 of title 5, United States Code (in 
this title referred to as ‘FEHBP’). Such cov-
erage shall be administered in the same 
manner as other benefits under this section. 

‘‘(3) INCLUSION OF EPSDT.—The benefits in-
clude benefits for early and periodic screen-
ing, diagnostic, and treatment services (as 
defined in section 1905(r)) for individuals who 
are under the age of 21. 

‘‘(4) PARITY IN COVERAGE OF MENTAL HEALTH 
BENEFITS.— 

‘‘(A) IN GENERAL.—There shall not be any 
treatment limitations or financial require-
ments with respect to the coverage of bene-
fits for mental illnesses unless comparable 
treatment limitations or financial require-
ments are imposed on medical and surgical 
benefits. Nothing in this subparagraph shall 
be construed to require coverage for mental 
health benefits that are not medically nec-
essary or to prohibit the appropriate medical 
management of such benefits. 

‘‘(B) RELATED DEFINITIONS.—For purposes 
of this paragraph— 

‘‘(i) FINANCIAL REQUIREMENTS.—The term 
‘financial requirements’ includes 
deductibles, coinsurance, co-payments, other 
cost-sharing, and limitations on the total 
amount that may be paid by an individual 
with respect to benefits and shall include the 
application of annual and lifetime limits. 

‘‘(ii) MENTAL HEALTH BENEFITS.—The term 
‘mental health benefits’ means benefits with 
respect to services for all categories of men-
tal health conditions listed in the Diagnostic 
and Statistical Manual of Mental Disorders, 
Fourth Edition (DSM IV–TR), or the most 
recent edition if different than the Fourth 
Edition, if such services are included as part 
of an authorized treatment plan that is in 
accordance with standard protocols and such 
services meet medical necessity criteria. 
Such term does not include benefits with re-
spect to the treatment of substance abuse or 
chemical dependency. 

‘‘(iii) TREATMENT LIMITATIONS.—The term 
‘treatment limitations’ means limitations 
on the frequency of treatment, number of 
visits or days of coverage, or other similar 
limits on the duration or scope of treatment 
under the qualifying health benefit plan. 

‘‘(5) PREVENTIVE SERVICES.—The benefits 
shall include coverage of such additional pre-
ventive health care items and services as the 
Secretary shall specify, in consultation with 
the United States Preventive Services Task 
Force. 

‘‘(6) HOME AND COMMUNITY BASED SERV-
ICES.—The benefits shall include coverage of 
home and community-based services de-
scribed in section 1915(c)(4)(B). 

‘‘(7) ADDITIONAL BENEFITS.—The benefits 
shall include such additional benefits that 
the Secretary determines appropriate. 

‘‘(8) REVISION.—Nothing in this subsection 
shall be construed as preventing the Sec-
retary from improving the benefit package 
from time to time to account for changes in 
medical practice, new information from med-
ical research, and other relevant develop-
ments in health science. 

‘‘(9) ADJUSTMENT AUTHORIZED.—The Sec-
retary shall, on a regular basis, evaluate 
whether adding any of the benefits described 
in paragraphs (1) through (7) is necessary or 
advisable to promote the health of bene-
ficiaries under the program under title 
XVIII. The Secretary is authorized to im-
prove the benefits available under such pro-
gram, based upon such evaluation. 

‘‘(b) COST-SHARING.— 
‘‘(1) IN GENERAL.—Except as otherwise pro-

vided under this subsection or subsection 
(a)(4), with respect to the benefits described 
in subsection (a)(1), such benefits shall be 
subject to the cost-sharing (in the form of 
deductibles, coinsurance, and copayments) 
and premiums applicable under the program 
described in such subsection. 

‘‘(2) PRESCRIPTION DRUG COVERAGE.—With 
respect to the benefits described in sub-
section (a)(2), such benefits shall be subject 
to the cost-sharing (in the form of 
deductibles, coinsurance, and copayments) 
applicable under the plan described in such 
subsection. 

‘‘(3) TREATMENT OF PREVENTIVE AND ADDI-
TIONAL SERVICES.—With respect to benefits 
described in paragraphs (5) and (7) of sub-
section (a), such benefits shall be subject to 
cost-sharing (in the form of deductibles, co-
insurance, and copayments) that is con-
sistent (as determined by the Secretary) 
with the cost-sharing applicable under para-
graph (1). 

‘‘(4) TREATMENT OF EPSDT AND HOME AND 
COMMUNITY-BASED SERVICES.—With respect to 
benefits described in paragraphs (3) and (6) of 
subsection (a), such benefits shall be subject 
to nominal cost-sharing (in the form of 
deductibles, coinsurance, and copayments) 

VerDate Mar 15 2010 23:42 Feb 05, 2014 Jkt 081600 PO 00000 Frm 00119 Fmt 4624 Sfmt 0634 E:\2006SENATE\S10MY6.REC S10MY6m
m

ah
er

 o
n 

D
S

K
C

G
S

P
4G

1 
w

ith
 S

O
C

IA
LS

E
C

U
R

IT
Y



CONGRESSIONAL RECORD — SENATES4360 May 10, 2006 
that is consistent (as determined by the Sec-
retary) with the cost-sharing applicable to 
such services under section 1916 (as in effect 
on January 1, 2006). 

‘‘(5) REDUCTION IN COST-SHARING FOR LOW- 
INCOME INDIVIDUALS.—The Secretary shall 
provide for reduced cost-sharing for low-in-
come individuals in a manner that is no less 
protective than the reduced cost-sharing for 
individuals under section 1902(a)(10)(E) (as in 
effect on January 1, 2006). 

‘‘(c) FREEDOM TO CHOOSE YOUR OWN DOCTOR 
AND HEALTH PLAN.—Except in the case of in-
dividuals who elect enrollment in a private 
health plan under section 2204, the provisions 
of section 1802 shall apply under this title. 

‘‘(d) PAYMENT SCHEDULE.— 
‘‘(1) IN GENERAL.—The Secretary, with the 

assistance of the Medicare Payment Advi-
sory Commission, shall develop and imple-
ment a payment schedule for benefits cov-
ered under the program under this title 
which are provided other than through pri-
vate health plans. To the extent feasible, 
such payment schedule shall be consistent 
with comparable payment schedules and re-
imbursement methodologies applied to bene-
fits provided under parts A and B of title 
XVIII, except, that with respect to the cov-
erage of prescription drugs, the Secretary 
shall provide for payment in accordance with 
a payment schedule developed and imple-
mented under the previous sentence. 

‘‘(2) ADDITIONAL PAYMENTS FOR QUALITY.— 
The Secretary shall establish procedures to 
provide reimbursement in addition to the re-
imbursement under paragraph (1) to health 
care providers that achieve measures (as es-
tablished by the Secretary in consultation 
with health care professionals and groups 
representing eligible individuals) of health 
care quality. The Secretary shall ensure that 
such measures include measures of appro-
priate use of health information technology. 

‘‘(e) APPLICATION OF BENEFICIARY PROTEC-
TIONS.—The Secretary shall provide for pro-
tections of beneficiaries under the program 
under this title that are not less than the 
beneficiary protections provided under title 
XVIII, including appeal rights and limita-
tions on balance billing. 
‘‘SEC. 2204. CHOICE OF COVERAGE UNDER PRI-

VATE HEALTH CARE DELIVERY SYS-
TEMS. 

‘‘(a) IN GENERAL.—The Secretary shall pro-
vide a process for— 

‘‘(1) the offering of private health plans for 
the provision of benefits under the program 
under this title; and 

‘‘(2) the enrollment, disenrollment, termi-
nation, and change in enrollment of eligible 
individuals in such plans. 

‘‘(b) OFFERING OF PRIVATE HEALTH 
PLANS.— 

‘‘(1) IN GENERAL.—The Secretary shall 
enter into contracts with qualified entities 
for the offering of private health plans under 
the program under this title. In entering 
into such contracts the Secretary shall have 
the same authority that the Director of the 
Office of Personnel Management has with re-
spect to health benefits plans under FEHBP. 

‘‘(2) REQUIREMENTS.—The Secretary shall 
not enter into such a contract for the offer-
ing of a private health plan under the pro-
gram under this title unless at least the fol-
lowing requirements are met: 

‘‘(A) BENEFITS AS GOOD AS YOUR CONGRESS-
MAN GETS.—Benefits under such plans are not 
less than the benefits offered to Members of 
Congress and Federal employees under 
FEHBP. Such plans may provide health ben-
efits in addition to such required benefits 
and may impose a premium for the provision 
of benefits. Such plans may not provide for 
financial payments or rebates to enrollees. 

‘‘(B) BENEFICIARY PROTECTIONS.—Enrollees 
in such plans have beneficiary protections 

that are not less than the beneficiary protec-
tions applicable under this title to individ-
uals not so enrolled and shall include bene-
ficiary protections applicable under both 
FEHBP and part C of title XVIII. 

‘‘(C) OTHER ADMINISTRATIVE REQUIRE-
MENTS.—The plans are subject to such re-
quirements relating to licensure and sol-
vency, protection against fraud and abuse, 
inspection, disclosure, periodic auditing, and 
administrative operations and efficiencies as 
the Secretary identifies, taking into account 
similar requirements under FEHBP and part 
C of title XVIII. 

‘‘(c) ANNUAL OPEN ENROLLMENT.—The proc-
ess under subsection (a)(2) shall provide for 
an annual open enrollment period in which 
individuals may enroll, and change or termi-
nate enrollment, in private health plans in a 
manner similar to that provided under 
FEHBP as of January 1, 2006. 

‘‘(d) PAYMENT TO PRIVATE HEALTH PLANS.— 
‘‘(1) IN GENERAL.—In the case of an indi-

vidual enrolled in a private health plan 
under this section for a month, the Sec-
retary shall provide for payment of an 
amount equal to 1⁄12 of the annual per capita 
amount (described in paragraph (2), as ad-
justed under paragraph (3)). 

‘‘(2) ANNUAL PER CAPITA AMOUNT.—The an-
nual per capita amount under this paragraph 
shall be the annual average per capita cost of 
providing benefits under the program under 
this title (including both individuals en-
rolled and not enrolled under private health 
plan), as computed by the Secretary based on 
rules similar to the rules described in section 
1876(a)(4). 

‘‘(3) RISK-ADJUSTMENT.—In making pay-
ment under this subsection, the Secretary 
shall apply risk adjustment factors similar 
to those applied to payments to Medicare 
Advantage organizations under section 1853, 
except that the Secretary shall ensure that 
payments under this subsection are adjusted 
based on such factors to ensure that the 
health status of the enrollee is reflected in 
such adjusted payments, including adjusting 
for the difference between the health status 
of the enrollee and individuals receiving ben-
efits under the program under this title who 
are not so enrolled. Payments under this 
subsection must, in aggregate, reflect such 
differences. 

‘‘(e) REQUIREMENTS FOR FEHBP CAR-
RIERS.—Each contract entered into or re-
newed under section 8902 of title 5, United 
States Code, shall require the carrier to offer 
a plan under this section on similar terms 
and conditions to the plan offered by the car-
rier under FEHBP. 
‘‘SEC. 2205. MEDICARE FOR ALL TRUST FUND. 

‘‘(a) ESTABLISHMENT OF TRUST FUND.— 
There is hereby created on the books of the 
Treasury of the United States a trust fund to 
be known as the ‘Medicare for All Trust 
Fund’ (in this section referred to as the 
‘Trust Fund’). The Trust Fund shall consist 
of such gifts and bequests as may be made as 
provided in section 201(i)(1), and such 
amounts as may be deposited in, or appro-
priated to, such fund as provided in this part. 

‘‘(b) TRANSFERS TO TRUST FUND.—There 
are hereby appropriated to the Medicare for 
All Trust Fund, out of any moneys in the 
Treasury not otherwise appropriated, 
amounts equivalent to— 

‘‘(1) the taxes received in the Treasury 
under sections 1401(c), 3101(c), and 3111(c) of 
the Internal Revenue Code of 1986; 

‘‘(2) such portion of the taxes received in 
the Treasury under section 3201 as are attrib-
utable to the rate specified in section 3101(c) 
of such Code; 

‘‘(3) such portion of the taxes received in 
the Treasury under section 3211 of such Code 
as are attributable to the sum of the rates 

specified in section 3101(c) and 3111(c) of such 
Code; and 

‘‘(4) such portion of the taxes received in 
the Treasury under section 3221 as are attrib-
utable to the rate specified in section 3111(c) 
of such Code. 
The amounts appropriated by the preceding 
sentence shall be transferred from time to 
time from the general fund in the Treasury 
to the Trust Fund, such amounts to be deter-
mined on the basis of estimates by the Sec-
retary of the Treasury of the taxes, specified 
in the preceding sentence, paid to or depos-
ited into the Treasury, and proper adjust-
ments shall be made in amounts subse-
quently transferred to the extent prior esti-
mates were in excess of or were less than the 
taxes specified in such sentence. 

‘‘(c) INCORPORATION OF PROVISIONS.— 
‘‘(1) IN GENERAL.—Subject to paragraph (2), 

subsections (b) through (i) of section 1817 
shall apply with respect to the Trust Fund 
and this title in the same manner as they 
apply with respect to the Federal Hospital 
Insurance Trust Fund and part A of title 
XVIII, respectively. 

‘‘(2) MISCELLANEOUS REFERENCES.—In ap-
plying provisions of section 1817 under para-
graph (1)— 

‘‘(A) any reference in such section to ‘this 
part’ is construed to refer to this title; 

‘‘(B) any reference to taxes referred to in 
subsection (a) of such section shall be con-
strued to refer to the taxes referred to in 
subsection (b) of this section; and 

‘‘(C) the Board of Trustees of the Medicare 
for All Trust Fund shall be the same as the 
Board of Trustees of the Federal Hospital In-
surance Trust Fund. 
‘‘SEC. 2206. ADMINISTRATION. 

‘‘Except as otherwise provided in this 
title— 

‘‘(1) the Secretary shall enter into appro-
priate contracts with providers of services, 
other health care providers, and medicare 
administrative contractors, taking into ac-
count the types of contracts used under title 
XVIII with respect to such entities, to ad-
minister the program under this title; 

‘‘(2) benefits described in section 2203 that 
are payable under the program under this 
title to such individuals shall be paid in a 
manner specified by the Secretary (taking 
into account, and based to the greatest ex-
tent practicable upon, the manner in which 
they are provided under title XVIII); and 

‘‘(3) provider participation agreements 
under title XVIII shall apply to enrollees and 
benefits under the program under this title 
in the same manner as they apply to enroll-
ees and benefits under the program under 
title XVIII.’’. 

(b) CONFORMING AMENDMENTS TO SOCIAL SE-
CURITY ACT PROVISIONS.— 

(1) Section 201(i)(1) of the Social Security 
Act (42 U.S.C. 401(i)(1)) is amended— 

(A) by striking ‘‘or the Federal Supple-
mentary ’’ and inserting ‘‘the Federal Sup-
plementary’’; and 

(B) by inserting ‘‘or the Medicare for All 
Trust Fund’’ after ‘‘such Trust Fund)’’. 

(2) Section 201(g)(1)(A) of such Act (42 
U.S.C. 401(g)(1)(A)) is amended by striking 
‘‘and the Federal Supplementary Medical In-
surance Trust Fund established by title 
XVIII’’ and inserting ‘‘, the Federal Supple-
mentary Medical Insurance Trust Fund es-
tablished by title XVIII, and the Medicare 
for All Trust Fund established under title 
XXII’’. 

(c) MAINTENANCE OF MEDICAID ELIGIBILITY 
AND BENEFITS.—In order for a State to con-
tinue to be eligible for payments under sec-
tion 1903(a) of the Social Security Act (42 
U.S.C. 1396b(a)) the State may not reduce 
standards of eligibility or benefits provided 
under its State Medicaid plan under title 
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XIX of the Social Security Act below such 
standards of eligibility and benefits in effect 
on the date of the enactment of this Act. 
SEC. 3. FINANCING THROUGH EMPLOYMENT TAX. 

(a) TAX ON EMPLOYEES.—Section 3101 of the 
Internal Revenue Code of 1986 is amended by 
redesignating subsection (c) as subsection (d) 
and by inserting after subsection (b) the fol-
lowing new subsection: 

‘‘(c) MEDICARE FOR ALL.—In addition to 
other taxes, there is hereby imposed on the 
income of every individual a tax equal to 1.7 
percent of the wages (as defined in section 
3121(a)) received by him with respect to em-
ployment (as defined in section 3121(b)).’’. 

(b) TAX ON EMPLOYERS.—Section 3111 of 
such Code is amended by redesignating sub-
section (c) as subsection (d) and by inserting 
after subsection (b) the following new sub-
section: 

‘‘(c) MEDICARE FOR ALL.—In addition to 
other taxes, there is hereby imposed on 
every employer an excise tax, with respect to 
having individuals in his employ, equal to 7 
percent of the wages (as defined in section 
3121(a)) paid by him with respect to employ-
ment (as defined in section 3121(b)).’’. 

(c) TAX ON SELF-EMPLOYMENT.—Section 
1401 of such Code is amended by redesig-
nating subsection (c) as subsection (d) and by 
inserting after subsection (b) the following 
new subsection: 

‘‘(c) MEDICARE FOR ALL.—In addition to 
other taxes, there shall be imposed for each 
taxable year, on the self-employment income 
of every individual, a tax equal to the appli-
cable percent of the self-employment income 
for such taxable year. For purposes of the 
preceding sentence, the applicable percent is 
a percent equal to the sum of the percent de-
scribed in section 3101(c) plus the percent de-
scribed in section 3111(c).’’. 

(d) RAILROAD RETIREMENT TAX.— 
(1) TAX ON EMPLOYEES.—Section 3201(a) of 

such Code is amended by striking ‘‘sub-
sections (a) and (b) of section 3101’’ and in-
serting ‘‘subsections (a), (b), and (c) of sec-
tion 3101’’. 

(2) TAX ON EMPLOYEE REPRESENTATIVES.— 
Section 3211(a) of such Code is amended by 
striking ‘‘subsections (a) and (b) of section 
3101 and subsections (a) and (b) of section 
3111’’ and inserting ‘‘subsections (a), (b), and 
(c) of section 3101 and subsections (a), (b), 
and (c) of section 3111’’. 

(3) TAX ON EMPLOYERS.—Section 3221(a) of 
such Code is amended by striking ‘‘sub-
sections (a) and (b) of section 3111’’ and in-
serting ‘‘subsections (a), (b), and (c) of sec-
tion 3111’’. 

(4) DETERMINATION OF CONTRIBUTION BASE.— 
Clause (iii) of section 3231(e)(2)(A) is amend-
ed to read as follows: 

‘‘(iii) HOSPITAL INSURANCE AND MEDICARE 
FOR ALL TAXES.—Clause (i) shall not apply 
to— 

‘‘(I) so much of the rate applicable under 
section 3201(a) or 3221(a) as does not exceed 
the sum of the rates of tax in effect under 
subsections (b) and (c) of section 3101, and 

‘‘(II) so much of the rate applicable under 
section 3211(a) as does not exceed the sum of 
the rates of tax in effect under subsections 
(b) and (c) of section 1401.’’. 

(e) APPLICATION OF TAX TO FEDERAL, 
STATE, AND LOCAL EMPLOYMENT.—Para-
graphs (1) and (2) of section 3121(u) and sec-
tion 3125(a) of such Code are each amended 
by striking ‘‘sections 3101(b) and 3111(b)’’ and 
inserting ‘‘subsections (b) and (c) of section 
3101 and subsections (b) and (c) of section 
3111’’. 

(f) CONFORMING AMENDMENTS.— 
(1) Section 1402(a)(12)(B) of such Code is 

amended by striking ‘‘subsections (a) and (b) 
of section 1401’’ and inserting ‘‘subsections 
(a), (b), and (c) of section 1401’’. 

(2) Section 3121(q) of such Code is amended 
by striking ‘‘subsections (a) and (b) of sec-
tion 3111’’ and inserting ‘‘subsections (a), (b), 
and (c) of section 3111’’. 

(3) The last sentence of section 6051(a) of 
such Code is amended by striking ‘‘sections 
3101(c) and 3111(c)’’ and inserting ‘‘sections 
3101(d) and 3111(d)’’. 

(g) EFFECTIVE DATE.—The amendments 
made by this section shall apply to wages 
paid and self-employment income derived on 
or after January 1 of the year following the 
date of the enactment of this Act. 

SA 3898. Mr. KENNEDY submitted an 
amendment intended to be proposed by 
him to the bill S. 1955, to amend title 
I of the Employee Retirement Security 
Act of 1974 and the Public Health Serv-
ice Act to expand health care access 
and reduce costs through the creation 
of small business health plans and 
through modernization of the health 
insurance marketplace; which was or-
dered to lie on the table; as follows: 

At the appropriate place, insert the fol-
lowing: 

TITLE l—HEALTHY FAMILIES 
SEC. l01. SHORT TITLE. 

This title may be cited as the ‘‘Healthy 
Families Act’’. 
SEC. l02. FINDINGS. 

Congress makes the following findings: 
(1) Working Americans need to take time 

off for their own health care needs or to per-
form essential caretaking responsibilities for 
a wide range of family members, including, 
among others, their children, spouse, par-
ents, and parents-in-law, and other children 
and adults for whom they are caretakers. 

(2) Health care needs include preventive 
health care, diagnostic procedures, medical 
treatment, and recovery in response to 
short- and long-term illnesses and injuries. 

(3) Providing employees time off to tend to 
their own health care needs ensures that 
they will be healthier in the long run. Pre-
ventive care helps avoid illnesses and inju-
ries and routine medical care helps detect 
illnesses early and shorten the duration of 
illnesses. 

(4) When parents are available to care for 
their children who become sick, children re-
cover faster, more serious illnesses are pre-
vented, and children’s overall mental and 
physical health are improved. Parents who 
cannot afford to miss work and must send 
children with a contagious illness to child 
care or school contribute to the high rate of 
infections in child care centers and schools. 

(5) Providing paid sick leave improves pub-
lic health by reducing infectious disease. 
Policies that make it easier for sick adults 
and children to be isolated at home reduce 
the spread of infectious disease. 

(6) Routine medical care results in savings 
by decreasing medical costs by detecting and 
treating illness and injury early, decreasing 
the need for emergency care. These savings 
benefit public and private payers of health 
insurance, including private businesses. 

(7) The provision of individual and family 
sick leave by large and small businesses, 
both here in the United States and else-
where, demonstrates that policy solutions 
are both feasible and affordable in a competi-
tive economy. Measures that ensure that em-
ployees are both in good health themselves 
and do not need to worry about unmet fam-
ily health problems help businesses by pro-
moting productivity and reducing employee 
turnover. 

(8) The American Productivity Audit found 
that presenteeism—the practice of employ-
ees coming to work despite illness—costs 

$180,000,000,000 annually in lost productivity. 
Studies in the Journal of Occupational and 
Environmental Medicine, the Employee Ben-
efit News, and the Harvard Business Review 
show that presenteeism is a larger produc-
tivity drain than either absenteeism or 
short-term disability. 

(9) The absence of sick leave has forced 
Americans to make untenable choices be-
tween needed income and jobs on the one 
hand and caring for their own and their fam-
ily’s health on the other. 

(10) The majority of middle income Ameri-
cans lack paid leave for self-care or to care 
for a family member. Low-income Americans 
are significantly worse off. Of the poorest 
families (the lowest quartile), 76 percent 
lack regular sick leave. For families in the 
next 2 quartiles, 63 percent and 54 percent, 
respectively lack regular sick leave. Even in 
the highest income quartile, 40 percent of 
families lack regular sick leave. Less than 1⁄2 
of workers who have paid sick leave can use 
it to care for ill children. 

(11) It is in the national interest to ensure 
that Americans from all demographic groups 
can care for their own health and the health 
of their families while prospering at work. 

(12) Due to the nature of the roles of men 
and women in society, the primary responsi-
bility for family caretaking often falls on 
women, and such responsibility affects the 
working lives of women more than it affects 
the working lives of men. 

(13) Although women are still primarily re-
sponsible for family caretaking, an increas-
ing number of men are taking on caretaking 
obligations, and men who request leave time 
for caretaking purposes are often denied ac-
commodation or penalized because of stereo-
types that caretaking is only ‘‘women’s 
work’’. 

(14) Employers’ reliance on persistent 
stereotypes about the ‘‘proper’’ roles of both 
men and women in the workplace and in the 
home— 

(A) creates a cycle of discrimination that 
forces women to continue to assume the role 
of primary family caregiver; and 

(B) fosters stereotypical views among em-
ployers about women’s commitment to work 
and their value as employees. 

(15) Employment standards that apply to 
only one gender have serious potential for 
encouraging employers to discriminate 
against employees and applicants for em-
ployment who are of that gender. 
SEC. l03. PURPOSES. 

The purposes of this title are— 
(1) to ensure that all working Americans 

can address their own health needs and the 
health needs of their families by requiring 
employers to provide a minimum level of 
paid sick leave including leave for family 
care; 

(2) to diminish public and private health 
care costs by enabling workers to seek early 
and routine medical care for themselves and 
their family members; 

(3) to accomplish the purposes described in 
paragraphs (1) and (2) in a manner that is 
feasible for employers; and 

(4) consistent with the provision of the 
14th amendment to the Constitution relating 
to equal protection of the laws, and pursuant 
to Congress’ power to enforce that provision 
under section 5 of that amendment— 

(A) to accomplish the purposes described in 
paragraphs (1) and (2) in a manner that mini-
mizes the potential for employment dis-
crimination on the basis of sex by ensuring 
generally that leave is available for eligible 
medical reasons on a gender-neutral basis; 
and 

(B) to promote the goal of equal employ-
ment opportunity for women and men. 
SEC. l04. DEFINITIONS. 

In this title: 

VerDate Mar 15 2010 23:42 Feb 05, 2014 Jkt 081600 PO 00000 Frm 00121 Fmt 4624 Sfmt 0634 E:\2006SENATE\S10MY6.REC S10MY6m
m

ah
er

 o
n 

D
S

K
C

G
S

P
4G

1 
w

ith
 S

O
C

IA
LS

E
C

U
R

IT
Y



CONGRESSIONAL RECORD — SENATES4362 May 10, 2006 
(1) CHILD.—The term ‘‘child’’ means a bio-

logical, foster, or adopted child, a stepchild, 
a legal ward, or a child of a person standing 
in loco parentis, who is— 

(A) under 18 years of age; or 
(B) 18 years of age or older and incapable of 

self-care because of a mental or physical dis-
ability. 

(2) EMPLOYEE.—The term ‘‘employee’’ 
means an individual— 

(A) who is— 
(i)(I) an employee (including an applicant), 

as defined in section 3(e) of the Fair Labor 
Standards Act of 1938 (29 U.S.C. 203(e)), who 
is not covered under clause (v), including 
such an employee of the Library of Congress, 
except that a reference in such section to an 
employer shall be considered to be a ref-
erence to an employer described in clauses 
(i)(I) and (ii) of paragraph (3)(A); or 

(II) an employee (including an applicant) of 
the Government Accountability Office; 

(ii) a State employee (including an appli-
cant) described in section 304(a) of the Gov-
ernment Employee Rights Act of 1991 (42 
U.S.C. 2000e–16c(a)); 

(iii) a covered employee (including an ap-
plicant), as defined in section 101 of the Con-
gressional Accountability Act of 1995 (2 
U.S.C. 1301); 

(iv) a covered employee (including an ap-
plicant), as defined in section 411(c) of title 3, 
United States Code; or 

(v) a Federal officer or employee (including 
an applicant) covered under subchapter V of 
chapter 63 of title 5, United States Code; and 

(B) who works an average of at least 20 
hours per week or, in the alternative, at 
least 1,000 hours per year. 

(3) EMPLOYER.— 
(A) IN GENERAL.—The term ‘‘employer’’ 

means a person who is— 
(i)(I) a covered employer, as defined in sub-

paragraph (B), who is not covered under sub-
clause (V); 

(II) an entity employing a State employee 
described in section 304(a) of the Government 
Employee Rights Act of 1991; 

(III) an employing office, as defined in sec-
tion 101 of the Congressional Accountability 
Act of 1995; 

(IV) an employing office, as defined in sec-
tion 411(c) of title 3, United States Code; or 

(V) an employing agency covered under 
subchapter V of chapter 63 of title 5, United 
States Code; and 

(ii) is engaged in commerce (including gov-
ernment), in the production of goods for 
commerce, or in an enterprise engaged in 
commerce (including government) or in the 
production of goods for commerce. 

(B) COVERED EMPLOYER.— 
(i) IN GENERAL.—In subparagraph (A)(i)(I), 

the term ‘‘covered employer’’— 
(I) means any person engaged in commerce 

or in any industry or activity affecting com-
merce who employs 15 or more employees for 
each working day during each of 20 or more 
calendar workweeks in the current or pre-
ceding calendar year; 

(II) includes— 
(aa) any person who acts, directly or indi-

rectly, in the interest of an employer to any 
of the employees of such employer; and 

(bb) any successor in interest of an em-
ployer; 

(III) includes any ‘‘public agency’’, as de-
fined in section 3(x) of the Fair Labor Stand-
ards Act of 1938 (29 U.S.C. 203(x)); and 

(IV) includes the Government Account-
ability Office and the Library of Congress. 

(ii) PUBLIC AGENCY.—For purposes of clause 
(i)(III), a public agency shall be considered to 
be a person engaged in commerce or in an in-
dustry or activity affecting commerce. 

(iii) DEFINITIONS.—For purposes of this sub-
paragraph: 

(I) COMMERCE.—The terms ‘‘commerce’’ 
and ‘‘industry or activity affecting com-
merce’’ mean any activity, business, or in-
dustry in commerce or in which a labor dis-
pute would hinder or obstruct commerce or 
the free flow of commerce, and include 
‘‘commerce’’ and any ‘‘industry affecting 
commerce’’, as defined in paragraphs (1) and 
(3) of section 501 of the Labor Management 
Relations Act, 1947 (29 U.S.C. 142 (1) and (3)). 

(II) EMPLOYEE.—The term ‘‘employee’’ has 
the same meaning given such term in section 
3(e) of the Fair Labor Standards Act of 1938 
(29 U.S.C. 203(e)). 

(III) PERSON.—The term ‘‘person’’ has the 
same meaning given such term in section 
3(a) of the Fair Labor Standards Act of 1938 
(29 U.S.C. 203(a)). 

(C) PREDECESSORS.—Any reference in this 
paragraph to an employer shall include a ref-
erence to any predecessor of such employer. 

(4) EMPLOYMENT BENEFITS.—The term ‘‘em-
ployment benefits’’ means all benefits pro-
vided or made available to employees by an 
employer, including group life insurance, 
health insurance, disability insurance, sick 
leave, annual leave, educational benefits, 
and pensions, regardless of whether such 
benefits are provided by a practice or written 
policy of an employer or through an ‘‘em-
ployee benefit plan’’, as defined in section 
3(3) of the Employee Retirement Income Se-
curity Act of 1974 (29 U.S.C. 1002(3)). 

(5) HEALTH CARE PROVIDER.—The term 
‘‘health care provider’’ means a provider 
who— 

(A)(i) is a doctor of medicine or osteopathy 
who is authorized to practice medicine or 
surgery (as appropriate) by the State in 
which the doctor practices; or 

(ii) is any other person determined by the 
Secretary to be capable of providing health 
care services; and 

(B) is not employed by an employer for 
whom the provider issues certification under 
this title. 

(6) PARENT.—The term ‘‘parent’’ means a 
biological, foster, or adoptive parent of an 
employee, a stepparent of an employee, or a 
legal guardian or other person who stood in 
loco parentis to an employee when the em-
ployee was a child. 

(7) PRO RATA.—The term ‘‘pro rata’’, with 
respect to benefits offered to part-time em-
ployees, means the proportion of each of the 
benefits offered to full-time employees that 
are offered to part-time employees that, for 
each benefit, is equal to the ratio of part- 
time hours worked to full-time hours 
worked. 

(8) SECRETARY.—The term ‘‘Secretary’’ 
means the Secretary of Labor. 

(9) SICK LEAVE.—The term ‘‘sick leave’’ 
means an increment of compensated leave 
provided by an employer to an employee as a 
benefit of employment for use by the em-
ployee during an absence from employment 
for any of the reasons described in para-
graphs (1) through (3) of section l05(d). 

(10) SPOUSE.—The term ‘‘spouse’’, with re-
spect to an employee, has the meaning given 
such term by the marriage laws of the State 
in which the employee resides. 
SEC. l05. PROVISION OF PAID SICK LEAVE. 

(a) IN GENERAL.—An employer shall pro-
vide for each employee employed by the em-
ployer not less than— 

(1) 7 days of sick leave with pay annually 
for employees working 30 or more hours per 
week; or 

(2) a pro rata number of days or hours of 
sick leave with pay annually for employees 
working less than— 

(A) 30 hours per week on a year-round 
basis; or 

(B) 1,500 hours throughout the year in-
volved. 

(b) ACCRUAL.— 
(1) PERIOD OF ACCRUAL.—Sick leave pro-

vided for under this section shall accrue as 
determined appropriate by the employer, but 
not on less than a quarterly basis. 

(2) ACCUMULATION.—Accrued sick leave 
provided for under this section shall carry 
over from year to year, but this title shall 
not be construed to require an employer to 
permit an employee to accumulate more 
than 7 days of the sick leave. 

(3) USE.—The sick leave may be used as ac-
crued. The employer, at the discretion of the 
employer, may loan the sick leave to the em-
ployee in advance of accrual by such em-
ployee. 

(c) CALCULATION.— 
(1) LESS THAN A FULL WORKDAY.—Unless the 

employer and employee agree to designate 
otherwise, for periods of sick leave that are 
less than a normal workday, that leave shall 
be counted— 

(A) on an hourly basis; or 
(B) in the smallest increment that the em-

ployer’s payroll system uses to account for 
absences or use of leave. 

(2) VARIABLE SCHEDULE.—If the schedule of 
an employee varies from week to week, a 
weekly average of the hours worked over the 
12-week period prior to the beginning of a 
sick leave period shall be used to calculate 
the employee’s normal workweek for the 
purpose of determining the amount of sick 
leave to which the employee is entitled. 

(d) USES.—Sick leave accrued under this 
section may be used by an employee for any 
of the following: 

(1) An absence resulting from a physical or 
mental illness, injury, or medical condition 
of the employee. 

(2) An absence resulting from obtaining 
professional medical diagnosis or care, or 
preventive medical care, for the employee 
subject to the requirement of subsection (e). 

(3) An absence for the purpose of caring for 
a child, a parent, a spouse, or any other indi-
vidual related by blood or affinity whose 
close association with the employee is the 
equivalent of a family relationship, who— 

(A) has any of the conditions or needs for 
diagnosis or care described in paragraph (1) 
or (2); and 

(B) in the case of someone who is not a 
child, is otherwise in need of care. 

(e) SCHEDULING.—An employee shall make 
a reasonable effort to schedule leave under 
paragraphs (2) and (3) of subsection (d) in a 
manner that does not unduly disrupt the op-
erations of the employer. 

(f) PROCEDURES.— 
(1) IN GENERAL.—Paid sick leave shall be 

provided upon the oral or written request of 
an employee. Such request shall— 

(A) include a reason for the absence in-
volved and the expected duration of the 
leave; 

(B) in a case in which the need for leave is 
foreseeable at least 7 days in advance of such 
leave, be provided at least 7 days in advance 
of such leave; and 

(C) otherwise, be provided as soon as prac-
ticable after the employee is aware of the 
need for such leave. 

(2) CERTIFICATION.— 
(A) PROVISION.— 
(i) IN GENERAL.—Subject to subparagraph 

(C), an employer may require that a request 
for leave be supported by a certification 
issued by the health care professional of the 
eligible employee or of an individual de-
scribed in subsection (d)(3), as appropriate, if 
the leave period covers more than 3 consecu-
tive workdays. 

(ii) TIMELINESS.—The employee shall pro-
vide a copy of such certification to the em-
ployer in a timely manner, not later than 30 
days after the first day of the leave. The em-
ployer shall not delay the commencement of 
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the leave on the basis that the employer has 
not yet received the certification. 

(B) SUFFICIENT CERTIFICATION.— 
(i) IN GENERAL.—A certification provided 

under subparagraph (A) shall be sufficient if 
it states— 

(I) the date on which the leave will be 
needed; 

(II) the probable duration of the leave; 
(III) the appropriate medical facts within 

the knowledge of the health care provider re-
garding the condition involved, subject to 
clause (ii); and 

(IV)(aa) for purposes of leave under sub-
section (d)(1), a statement that leave from 
work is medically necessary; 

(bb) for purposes of leave under subsection 
(d)(2), the dates on which testing for a med-
ical diagnosis or care is expected to be given 
and the duration of such testing or care; and 

(cc) for purposes of leave under subsection 
(d)(3), in the case of leave to care for some-
one who is not a child, a statement that care 
is needed for an individual described in such 
subsection, and an estimate of the amount of 
time that such care is needed for such indi-
vidual. 

(ii) LIMITATION.—In issuing a certification 
under subparagraph (A), a health care pro-
vider shall make reasonable efforts to limit 
the medical facts described in clause (i)(III) 
that are disclosed in the certification to the 
minimum necessary to establish a need for 
the employee to utilize paid sick leave. 

(C) REGULATIONS.—Regulations prescribed 
under section l13 shall specify the manner 
in which an employee who does not have 
health insurance shall provide a certification 
for purposes of this paragraph. 

(D) CONFIDENTIALITY AND NONDISCLOSURE.— 
(i) PROTECTED HEALTH INFORMATION.—Noth-

ing in this title shall be construed to require 
a health care provider to disclose informa-
tion in violation of section 1177 of the Social 
Security Act (42 U.S.C. 1320d–6) or the regu-
lations promulgated pursuant to section 
264(c) of the Health Insurance Portability 
and Accountability Act (42 U.S.C. 1320d–2 
note). 

(ii) HEALTH INFORMATION RECORDS.—If an 
employer possesses health information about 
an employee or an employee’s child, parent, 
spouse or other individual described in sub-
section (d)(3), such information shall— 

(I) be maintained on a separate form and in 
a separate file from other personnel informa-
tion; 

(II) be treated as a confidential medical 
record; and 

(III) not be disclosed except to the affected 
employee or with the permission of the af-
fected employee. 

(g) CURRENT LEAVE POLICIES.— 
(1) EQUIVALENCY REQUIREMENT.—An em-

ployer with a leave policy providing paid 
leave options shall not be required to modify 
such policy, if such policy offers an employee 
the option, at the employee’s discretion, to 
take paid sick leave that is at least equiva-
lent to the sick leave described in para-
graphs (1) and (2) of subsection (a) and sub-
section (d), or if the policy offers paid leave 
(in amounts equivalent to the amounts de-
scribed in such paragraphs) for purposes that 
include the reasons described in subsection 
(d). 

(2) NO ELIMINATION OR REDUCTION OF 
LEAVE.—An employer may not eliminate or 
reduce leave in existence on the date of en-
actment of this Act, regardless of the type of 
such leave, in order to comply with the pro-
visions of this title. 
SEC. l06. POSTING REQUIREMENT. 

(a) IN GENERAL.—Each employer shall post 
and keep posted a notice, to be prepared or 
approved in accordance with procedures 
specified in regulations prescribed under sec-

tion l13, setting forth excerpts from, or 
summaries of, the pertinent provisions of 
this title including— 

(1) information describing leave available 
to employees under this title; 

(2) information pertaining to the filing of 
an action under this title; 

(3) the details of the notice requirement for 
foreseeable leave under section l05(f)(1)(B); 
and 

(4) information that describes— 
(A) the protections that an employee has 

in exercising rights under this title; and 
(B) how the employee can contact the Sec-

retary (or other appropriate authority as de-
scribed in section l08) if any of the rights 
are violated. 

(b) LOCATION.—The notice described under 
subsection (a) shall be posted— 

(1) in conspicuous places on the premises of 
the employer, where notices to employees 
(including applicants) are customarily post-
ed; or 

(2) in employee handbooks. 
(c) VIOLATION; PENALTY.—Any employer 

who willfully violates the posting require-
ments of this section shall be subject to a 
civil fine in an amount not to exceed $100 for 
each separate offense. 
SEC. l07. PROHIBITED ACTS. 

(a) INTERFERENCE WITH RIGHTS.— 
(1) EXERCISE OF RIGHTS.—It shall be unlaw-

ful for any employer to interfere with, re-
strain, or deny the exercise of, or the at-
tempt to exercise, any right provided under 
this title. 

(2) DISCRIMINATION.—It shall be unlawful 
for any employer to discharge or in any 
other manner discriminate against (includ-
ing retaliating against) any individual for 
opposing any practice made unlawful by this 
title, including— 

(A) discharging or discriminating against 
(including retaliating against) any indi-
vidual for exercising, or attempting to exer-
cise, any right provided under this title; 

(B) using the taking of sick leave under 
this title as a negative factor in an employ-
ment action, such as hiring, promotion, or a 
disciplinary action; or 

(C) counting the sick leave under a no- 
fault attendance policy. 

(b) INTERFERENCE WITH PROCEEDINGS OR IN-
QUIRIES.—It shall be unlawful for any person 
to discharge or in any other manner dis-
criminate against (including retaliating 
against) any individual because such indi-
vidual— 

(1) has filed an action, or has instituted or 
caused to be instituted any proceeding, 
under or related to this title; 

(2) has given, or is about to give, any infor-
mation in connection with any inquiry or 
proceeding relating to any right provided 
under this title; or 

(3) has testified, or is about to testify, in 
any inquiry or proceeding relating to any 
right provided under this title. 

(c) CONSTRUCTION.—Nothing in this section 
shall be construed to state or imply that the 
scope of the activities prohibited by section 
105 of the Family and Medical Leave Act of 
1993 (29 U.S.C. 2615) is less than the scope of 
the activities prohibited by this section. 
SEC. l08. ENFORCEMENT AUTHORITY. 

(a) IN GENERAL.— 
(1) DEFINITION.—In this subsection: 
(A) the term ‘‘employee’’ means an em-

ployee described in clause (i) or (ii) of sec-
tion l04(2)(A); and 

(B) the term ‘‘employer’’ means an em-
ployer described in subclause (I) or (II) of 
section l04(3)(A)(i). 

(2) INVESTIGATIVE AUTHORITY.— 
(A) IN GENERAL.—To ensure compliance 

with the provisions of this title, or any regu-
lation or order issued under this title, the 

Secretary shall have, subject to subpara-
graph (C), the investigative authority pro-
vided under section 11(a) of the Fair Labor 
Standards Act of 1938 (29 U.S.C. 211(a)), with 
respect to employees and employers. 

(B) OBLIGATION TO KEEP AND PRESERVE 
RECORDS.—An employer shall make, keep, 
and preserve records pertaining to compli-
ance with this title in accordance with sec-
tion 11(c) of the Fair Labor Standards Act of 
1938 (29 U.S.C. 211(c)) and in accordance with 
regulations prescribed by the Secretary. 

(C) REQUIRED SUBMISSIONS GENERALLY LIM-
ITED TO AN ANNUAL BASIS.—The Secretary 
shall not require, under the authority of this 
paragraph, an employer to submit to the 
Secretary any books or records more than 
once during any 12-month period, unless the 
Secretary has reasonable cause to believe 
there may exist a violation of this title or 
any regulation or order issued pursuant to 
this title, or is investigating a charge pursu-
ant to paragraph (4). 

(D) SUBPOENA AUTHORITY.—For the pur-
poses of any investigation provided for in 
this paragraph, the Secretary shall have the 
subpoena authority provided for under sec-
tion 9 of the Fair Labor Standards Act of 
1938 (29 U.S.C. 209). 

(3) CIVIL ACTION BY EMPLOYEES.— 
(A) RIGHT OF ACTION.—An action to recover 

the damages or equitable relief prescribed in 
subparagraph (B) may be maintained against 
any employer in any Federal or State court 
of competent jurisdiction by one or more 
employees or their representative for and on 
behalf of— 

(i) the employees; or 
(ii) the employees and other employees 

similarly situated. 
(B) LIABILITY.—Any employer who violates 

section l07 (including a violation relating to 
rights provided under section l05) shall be 
liable to any employee affected— 

(i) for damages equal to— 
(I) the amount of— 
(aa) any wages, salary, employment bene-

fits, or other compensation denied or lost to 
such employee by reason of the violation; or 

(bb) in a case in which wages, salary, em-
ployment benefits, or other compensation 
have not been denied or lost to the employee, 
any actual monetary losses sustained by the 
employee as a direct result of the violation 
up to a sum equal to 7 days of wages or sal-
ary for the employee; 

(II) the interest on the amount described in 
subclause (I) calculated at the prevailing 
rate; and 

(III) an additional amount as liquidated 
damages; and 

(ii) for such equitable relief as may be ap-
propriate, including employment, reinstate-
ment, and promotion. 

(C) FEES AND COSTS.—The court in an ac-
tion under this paragraph shall, in addition 
to any judgment awarded to the plaintiff, 
allow a reasonable attorney’s fee, reasonable 
expert witness fees, and other costs of the 
action to be paid by the defendant. 

(4) ACTION BY THE SECRETARY.— 
(A) ADMINISTRATIVE ACTION.—The Sec-

retary shall receive, investigate, and at-
tempt to resolve complaints of violations of 
section l07 (including a violation relating to 
rights provided under section l05) in the 
same manner that the Secretary receives, in-
vestigates, and attempts to resolve com-
plaints of violations of sections 6 and 7 of the 
Fair Labor Standards Act of 1938 (29 U.S.C. 
206 and 207). 

(B) CIVIL ACTION.—The Secretary may 
bring an action in any court of competent ju-
risdiction to recover the damages described 
in paragraph (3)(B)(i). 

(C) SUMS RECOVERED.—Any sums recovered 
by the Secretary pursuant to subparagraph 
(B) shall be held in a special deposit account 
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and shall be paid, on order of the Secretary, 
directly to each employee affected. Any such 
sums not paid to an employee because of in-
ability to do so within a period of 3 years 
shall be deposited into the Treasury of the 
United States as miscellaneous receipts. 

(5) LIMITATION.— 
(A) IN GENERAL.—Except as provided in 

subparagraph (B), an action may be brought 
under paragraph (3), (4), or (6) not later than 
2 years after the date of the last event con-
stituting the alleged violation for which the 
action is brought. 

(B) WILLFUL VIOLATION.—In the case of an 
action brought for a willful violation of sec-
tion l07 (including a willful violation relat-
ing to rights provided under section l05), 
such action may be brought within 3 years of 
the date of the last event constituting the 
alleged violation for which such action is 
brought. 

(C) COMMENCEMENT.—In determining when 
an action is commenced under paragraph (3), 
(4), or (6) for the purposes of this paragraph, 
it shall be considered to be commenced on 
the date when the complaint is filed. 

(6) ACTION FOR INJUNCTION BY SECRETARY.— 
The district courts of the United States shall 
have jurisdiction, for cause shown, in an ac-
tion brought by the Secretary— 

(A) to restrain violations of section l07 
(including a violation relating to rights pro-
vided under section l05), including the re-
straint of any withholding of payment of 
wages, salary, employment benefits, or other 
compensation, plus interest, found by the 
court to be due to employees eligible under 
this title; or 

(B) to award such other equitable relief as 
may be appropriate, including employment, 
reinstatement, and promotion. 

(7) SOLICITOR OF LABOR.—The Solicitor of 
Labor may appear for and represent the Sec-
retary on any litigation brought under para-
graph (4) or (6). 

(8) GOVERNMENT ACCOUNTABILITY OFFICE 
AND LIBRARY OF CONGRESS.—Notwithstanding 
any other provision of this subsection, in the 
case of the Government Accountability Of-
fice and the Library of Congress, the author-
ity of the Secretary of Labor under this sub-
section shall be exercised respectively by the 
Comptroller General of the United States 
and the Librarian of Congress. 

(b) EMPLOYEES COVERED BY CONGRESSIONAL 
ACCOUNTABILITY ACT OF 1995.—The powers, 
remedies, and procedures provided in the 
Congressional Accountability Act of 1995 (2 
U.S.C. 1301 et seq.) to the Board (as defined 
in section 101 of that Act (2 U.S.C. 1301)), or 
any person, alleging a violation of section 
202(a)(1) of that Act (2 U.S.C. 1312(a)(1)) shall 
be the powers, remedies, and procedures this 
title provides to that Board, or any person, 
alleging an unlawful employment practice in 
violation of this title against an employee 
described in section l04(2)(A)(iii). 

(c) EMPLOYEES COVERED BY CHAPTER 5 OF 
TITLE 3, UNITED STATES CODE.—The powers, 
remedies, and procedures provided in chapter 
5 of title 3, United States Code, to the Presi-
dent, the Merit Systems Protection Board, 
or any person, alleging a violation of section 
412(a)(1) of that title, shall be the powers, 
remedies, and procedures this title provides 
to the President, that Board, or any person, 
respectively, alleging an unlawful employ-
ment practice in violation of this title 
against an employee described in section 
l04(2)(A)(iv). 

(d) EMPLOYEES COVERED BY CHAPTER 63 OF 
TITLE 5, UNITED STATES CODE.—The powers, 
remedies, and procedures provided in title 5, 
United States Code, to an employing agency, 
provided in chapter 12 of that title to the 
Merit Systems Protection Board, or provided 
in that title to any person, alleging a viola-
tion of chapter 63 of that title, shall be the 

powers, remedies, and procedures this title 
provides to that agency, that Board, or any 
person, respectively, alleging an unlawful 
employment practice in violation of this 
title against an employee described in sec-
tion l04(2)(A)(v). 
SEC. l09. GAO STUDY. 

(a) IN GENERAL.—The Comptroller General 
of the United States shall conduct a study to 
determine the following: 

(1) The number of days employees used 
paid sick leave including— 

(A) the number of employees who used paid 
sick leave annually; 

(B) both the number of consecutive days, 
and total days, employees used paid sick 
leave for their illnesses, or illnesses of— 

(i) a child; 
(ii) a spouse; 
(iii) a parent; or 
(iv) any other individual; and 
(C) the number of employees who used paid 

sick leave for leave periods covering more 
than 3 consecutive workdays. 

(2) Whether employees used paid sick leave 
to care for illnesses or conditions caused by 
domestic violence against the employees or 
their family members. 

(3) The cost to employers of implementing 
paid sick leave policies. 

(4) The benefits to employers of imple-
menting the policies, including improve-
ments in retention and absentee rates and 
productivity. 

(5) The cost to employees of providing cer-
tification issued by a health care provider to 
obtain paid sick leave. 

(6) The benefits of paid sick leave to em-
ployees and their family members. 

(7) Whether the provision of paid sick leave 
has affected the ability of employees to care 
for their family members. 

(8) Whether and in what way the provision 
of paid sick leave affected the ability of em-
ployees to provide for their health needs. 

(9) Whether the provision of paid sick leave 
affected the ability of employees to sustain 
an adequate income while meeting health 
needs of the employees and their family 
members. 

(10) Whether employers who administered 
paid sick leave policies prior to the date of 
enactment of this Act were affected by the 
provisions of this title. 

(11) Whether other types of leave were af-
fected by this title including whether this 
title affected— 

(A) paid vacation leave; 
(B) paid family or medical leave; or 
(C) personal leave. 
(12) Whether paid sick leave affected reten-

tion and turnover. 
(13) Whether paid sick leave increased the 

use of less costly preventive medical care 
and lowered the use of emergency room care. 

(14) Whether paid sick leave reduced the 
number of children sent to school when the 
children were sick. 

(15) Whether paid sick leave reduced the 
costs of presenteeism for employers. 

(b) AGGREGATING DATA.—The data col-
lected under paragraphs (1), (2), and (7) of 
subsection (a) shall be aggregated by gender, 
race, disability, earnings level, age, marital 
status, and family type, including parental 
status. 

(c) REPORTS.— 
(1) IN GENERAL.—Not later than 18 months 

after the date of enactment of this Act, the 
Comptroller General of the United States 
shall prepare and submit a report to the ap-
propriate committees of Congress concerning 
the results of the study conducted pursuant 
to subsection (a) and the data aggregated 
under subsection (b). 

(2) FOLLOWUP REPORT.—Not later that 5 
years after the date of enactment of this Act 

the Comptroller General of the United States 
shall prepare and submit a followup report to 
the appropriate committees of Congress con-
cerning the results of the study conducted 
pursuant to subsection (a) and the data ag-
gregated under subsection (b). 
SEC. l10. EFFECT ON OTHER LAWS. 

(a) FEDERAL AND STATE ANTIDISCRIMINA-
TION LAWS.—Nothing in this title shall be 
construed to modify or affect any Federal or 
State law prohibiting discrimination on the 
basis of race, religion, color, national origin, 
sex, age, or disability. 

(b) STATE AND LOCAL LAWS.—Nothing in 
this title shall be construed to supersede any 
provision of any State or local law that pro-
vides greater paid sick leave or other leave 
rights than the rights established under this 
title. 
SEC. l11. EFFECT ON EXISTING EMPLOYMENT 

BENEFITS. 
(a) MORE PROTECTIVE.—Nothing in this 

title shall be construed to diminish the obli-
gation of an employer to comply with any 
contract, collective bargaining agreement, 
or any employment benefit program or plan 
that provides greater paid sick leave rights 
to employees than the rights established 
under this title. 

(b) LESS PROTECTIVE.—The rights estab-
lished for employees under this title shall 
not be diminished by any contract, collec-
tive bargaining agreement, or any employ-
ment benefit program or plan. 
SEC. l12. ENCOURAGEMENT OF MORE GEN-

EROUS LEAVE POLICIES. 
Nothing in this title shall be construed to 

discourage employers from adopting or re-
taining leave policies more generous than 
policies that comply with the requirements 
of this title. 
SEC. l13. REGULATIONS. 

(a) IN GENERAL.— 
(1) AUTHORITY.—Except as provided in 

paragraph (2), not later than 120 days after 
the date of enactment of this Act, the Sec-
retary shall prescribe such regulations as are 
necessary to carry out this title with respect 
to employees described in clause (i) or (ii) of 
section l04(2)(A). 

(2) GOVERNMENT ACCOUNTABILITY OFFICE; LI-
BRARY OF CONGRESS.—The Comptroller Gen-
eral of the United States and the Librarian 
of Congress shall prescribe the regulations 
with respect to employees of the Govern-
ment Accountability Office and the Library 
of Congress, respectively. 

(b) EMPLOYEES COVERED BY CONGRESSIONAL 
ACCOUNTABILITY ACT OF 1995.— 

(1) AUTHORITY.—Not later than 120 days 
after the date of enactment of this Act, the 
Board of Directors of the Office of Compli-
ance shall prescribe (in accordance with sec-
tion 304 of the Congressional Accountability 
Act of 1995 (2 U.S.C. 1384)) such regulations 
as are necessary to carry out this title with 
respect to employees described in section 
l04(2)(A)(iii). 

(2) AGENCY REGULATIONS.—The regulations 
prescribed under paragraph (1) shall be the 
same as substantive regulations promulgated 
by the Secretary to carry out this title ex-
cept insofar as the Board may determine, for 
good cause shown and stated together with 
the regulations prescribed under paragraph 
(1), that a modification of such regulations 
would be more effective for the implementa-
tion of the rights and protections involved 
under this section. 

(c) EMPLOYEES COVERED BY CHAPTER 5 OF 
TITLE 3, UNITED STATES CODE.— 

(1) AUTHORITY.—Not later than 120 days 
after the date of enactment of this Act, the 
President (or the designee of the President) 
shall prescribe such regulations as are nec-
essary to carry out this title with respect to 
employees described in section l04(2)(A)(iv). 
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(2) AGENCY REGULATIONS.—The regulations 

prescribed under paragraph (1) shall be the 
same as substantive regulations promulgated 
by the Secretary to carry out this title ex-
cept insofar as the President (or designee) 
may determine, for good cause shown and 
stated together with the regulations pre-
scribed under paragraph (1), that a modifica-
tion of such regulations would be more effec-
tive for the implementation of the rights and 
protections involved under this section. 

(d) EMPLOYEES COVERED BY CHAPTER 63 OF 
TITLE 5, UNITED STATES CODE.— 

(1) AUTHORITY.—Not later than 120 days 
after the date of enactment of this Act, the 
Director of the Office of Personnel Manage-
ment shall prescribe such regulations as are 
necessary to carry out this title with respect 
to employees described in section 
l04(2)(A)(v). 

(2) AGENCY REGULATIONS.—The regulations 
prescribed under paragraph (1) shall be the 
same as substantive regulations promulgated 
by the Secretary to carry out this title ex-
cept insofar as the Director may determine, 
for good cause shown and stated together 
with the regulations prescribed under para-
graph (1), that a modification of such regula-
tions would be more effective for the imple-
mentation of the rights and protections in-
volved under this section. 
SEC. l14. EFFECTIVE DATES. 

(a) IN GENERAL.—This title shall take ef-
fect 1 year after the date of issuance of regu-
lations under section l13(a)(1). 

(b) COLLECTIVE BARGAINING AGREEMENTS.— 
In the case of a collective bargaining agree-
ment in effect on the effective date pre-
scribed by subsection (a), this title shall 
take effect on the earlier of— 

(1) the date of the termination of such 
agreement; or 

(2) the date that occurs 18 months after the 
date of issuance of regulations under section 
l13(a)(1). 

SA 3899. Mr. DURBIN (for himself, 
Mrs. LINCOLN, Mr. REID, Mr. BAUCUS, 
Mr. KENNEDY, Mrs. CLINTON, Mr. 
KERRY, Mr. BINGAMAN, Ms. CANTWELL, 
Mr. PRYOR, Mr. HARKIN, Mr. OBAMA, 
Mr. LAUTENBERG, Mr. SCHUMER, Mr. 
KOHL, Mr. LIEBERMAN, Mr. DODD, Mr. 
DAYTON, Mr. JOHNSON, Mr. MENENDEZ, 
Mrs. BOXER, Mr. NELSON of Florda, Ms. 
MIKULSKI, Ms. STABENOW, Mr. CARPER, 
and Mr. ROCKEFELLER) submitted an 
amendment intended to be proposed by 
him to the bill S. 1955, to amend title 
I of the Employee Retirement Security 
Act of 1974 and the Public Health Serv-
ice Act to expand health care access 
and reduce costs through the creation 
of small business health plans and 
through modernization of the health 
insurance marketplace; which was or-
dered to lie on the table; as follows: 

Strike all after the enacting clause and in-
sert the following: 
SECTION 1. SHORT TITLE. 

This Act may be cited as the ‘‘Small Em-
ployers Health Benefits Program Act of 
2006’’. 
SEC. 2. DEFINITIONS. 

(a) IN GENERAL.—In this Act, the terms 
‘‘member of family’’, ‘‘health benefits plan’’, 
‘‘carrier’’, ‘‘employee organizations’’, and 
‘‘dependent’’ have the meanings given such 
terms in section 8901 of title 5, United States 
Code. 

(b) OTHER TERMS.—In this Act: 
(1) EMPLOYEE.—The term ‘‘employee’’ has 

the meaning given such term under section 
3(6) of the Employee Retirement Income Se-

curity Act of 1974 (29 U.S.C. 1002(6)). Such 
term shall not include an employee of the 
Federal Government. 

(2) EMPLOYER.—The term ‘‘employer’’ has 
the meaning given such term under section 
3(5) of the Employee Retirement Income Se-
curity Act of 1974 (29 U.S.C. 1002(5)), except 
that such term shall include only employers 
who employed an average of at least 1 but 
not more than 100 employees on business 
days during the year preceding the date of 
application. Such term shall not include the 
Federal Government. 

(3) HEALTH STATUS-RELATED FACTOR.—The 
term ‘‘health status-related factor’’ has the 
meaning given such term in section 2791(d)(9) 
of the Public Health Service Act (42 U.S.C. 
300gg–91(d)(9)). 

(4) OFFICE.—The term ‘‘Office’’ means the 
Office of Personnel Management. 

(5) PARTICIPATING EMPLOYER.—The term 
‘‘participating employer’’ means an em-
ployer that— 

(A) elects to provide health insurance cov-
erage under this Act to its employees; and 

(B) is not offering other comprehensive 
health insurance coverage to such employ-
ees. 

(c) APPLICATION OF CERTAIN RULES IN DE-
TERMINATION OF EMPLOYER SIZE.—For pur-
poses of subsection (b)(2): 

(1) APPLICATION OF AGGREGATION RULE FOR 
EMPLOYERS.—All persons treated as a single 
employer under subsection (b), (c), (m), or (o) 
of section 414 of the Internal Revenue Code 
of 1986 shall be treated as 1 employer. 

(2) EMPLOYERS NOT IN EXISTENCE IN PRE-
CEDING YEAR.—In the case of an employer 
which was not in existence for the full year 
prior to the date on which the employer ap-
plies to participate, the determination of 
whether such employer meets the require-
ments of subsection (b)(2) shall be based on 
the average number of employees that it is 
reasonably expected such employer will em-
ploy on business days in the employer’s first 
full year. 

(3) PREDECESSORS.—Any reference in this 
subsection to an employer shall include a 
reference to any predecessor of such em-
ployer. 

(d) WAIVER AND CONTINUATION OF PARTICI-
PATION.— 

(1) WAIVER.—The Office may waive the lim-
itations relating to the size of an employer 
which may participate in the health insur-
ance program established under this Act on 
a case by case basis if the Office determines 
that such employer makes a compelling case 
for such a waiver. In making determinations 
under this paragraph, the Office may con-
sider the effects of the employment of tem-
porary and seasonal workers and other fac-
tors. 

(2) CONTINUATION OF PARTICIPATION.—An 
employer participating in the program under 
this Act that experiences an increase in the 
number of employees so that such employer 
has in excess of 100 employees, may not be 
excluded from participation solely as a re-
sult of such increase in employees. 

(e) TREATMENT OF HEALTH BENEFITS PLAN 
AS GROUP HEALTH PLAN.—A health benefits 
plan offered under this Act shall be treated 
as a group health plan for purposes of apply-
ing the Employee Retirement Income Secu-
rity Act of 1974 (29 U.S.C. 1001 et seq.) except 
to the extent that a provision of this Act ex-
pressly provides otherwise. 
SEC. 3. HEALTH INSURANCE COVERAGE FOR 

NON-FEDERAL EMPLOYEES. 
(a) ADMINISTRATION.—The Office shall ad-

minister a health insurance program for non- 
Federal employees and employers in accord-
ance with this Act. 

(b) REGULATIONS.—Except as provided 
under this Act, the Office shall prescribe reg-
ulations to apply the provisions of chapter 89 

of title 5, United States Code, to the greatest 
extent practicable to participating carriers, 
employers, and employees covered under this 
Act. 

(c) LIMITATIONS.—In no event shall the en-
actment of this Act result in— 

(1) any increase in the level of individual 
or Federal Government contributions re-
quired under chapter 89 of title 5, United 
States Code, including copayments or 
deductibles; 

(2) any decrease in the types of benefits of-
fered under such chapter 89; or 

(3) any other change that would adversely 
affect the coverage afforded under such chap-
ter 89 to employees and annuitants and 
members of family under that chapter. 

(d) ENROLLMENT.—The Office shall develop 
methods to facilitate enrollment under this 
Act, including the use of the Internet. 

(e) CONTRACTS FOR ADMINISTRATION.—The 
Office may enter into contracts for the per-
formance of appropriate administrative func-
tions under this Act. 

(f) SEPARATE RISK POOL.—In the adminis-
tration of this Act, the Office shall ensure 
that covered employees under this Act are in 
a risk pool that is separate from the risk 
pool maintained for covered individuals 
under chapter 89 of title 5, United States 
Code. 

(g) RULE OF CONSTRUCTION.—Nothing in 
this Act shall be construed to require a car-
rier that is participating in the program 
under chapter 89 of title 5, United States 
Code, to provide health benefits plan cov-
erage under this Act. 
SEC. 4. CONTRACT REQUIREMENT. 

(a) IN GENERAL.—The Office may enter into 
contracts with qualified carriers offering 
health benefits plans of the type described in 
section 8903 or 8903a of title 5, United States 
Code, without regard to section 5 of title 41, 
United States Code, or other statutes requir-
ing competitive bidding, to provide health 
insurance coverage to employees of partici-
pating employers under this Act. Each con-
tract shall be for a uniform term of at least 
1 year, but may be made automatically re-
newable from term to term in the absence of 
notice of termination by either party. In en-
tering into such contracts, the Office shall 
ensure that health benefits coverage is pro-
vided for individuals only, individuals with 
one or more children, married individuals 
without children, and married individuals 
with one or more children. 

(b) ELIGIBILITY.—A carrier shall be eligible 
to enter into a contract under subsection (a) 
if such carrier— 

(1) is licensed to offer health benefits plan 
coverage in each State in which the plan is 
offered; and 

(2) meets such other requirements as deter-
mined appropriate by the Office. 

(c) STATEMENT OF BENEFITS.— 
(1) IN GENERAL.—Each contract under this 

Act shall contain a detailed statement of 
benefits offered and shall include informa-
tion concerning such maximums, limita-
tions, exclusions, and other definitions of 
benefits as the Office considers necessary or 
desirable. 

(2) ENSURING A RANGE OF PLANS.—The Of-
fice shall ensure that a range of health bene-
fits plans are available to participating em-
ployers under this Act. 

(3) PARTICIPATING PLANS.—The Office shall 
not prohibit the offering of any health bene-
fits plan to a participating employer if such 
plan is eligible to participate in the Federal 
Employees Health Benefits Program. 

(4) NATIONWIDE PLAN.—With respect to all 
nationwide plans, the Office shall develop a 
benefit package that shall be offered in the 
case of a contract for a health benefit plan 
that is to be offered on a nationwide basis 
that meets all State benefit mandates. 
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(d) STANDARDS.—The minimum standards 

prescribed for health benefits plans under 
section 8902(e) of title 5, United States Code, 
and for carriers offering plans, shall apply to 
plans and carriers under this Act. Approval 
of a plan may be withdrawn by the Office 
only after notice and opportunity for hearing 
to the carrier concerned without regard to 
subchapter II of chapter 5 and chapter 7 of 
title 5, United States Code. 

(e) CONVERSION.— 
(1) IN GENERAL.—A contract may not be 

made or a plan approved under this section if 
the carrier under such contract or plan does 
not offer to each enrollee whose enrollment 
in the plan is ended, except by a cancellation 
of enrollment, a temporary extension of cov-
erage during which the individual may exer-
cise the option to convert, without evidence 
of good health, to a nongroup contract pro-
viding health benefits. An enrollee who exer-
cises this option shall pay the full periodic 
charges of the nongroup contract. 

(2) NONCANCELLABLE.—The benefits and 
coverage made available under paragraph (1) 
may not be canceled by the carrier except for 
fraud, over-insurance, or nonpayment of 
periodic charges. 

(f) REQUIREMENT OF PAYMENT FOR OR PRO-
VISION OF HEALTH SERVICE.—Each contract 
entered into under this Act shall require the 
carrier to agree to pay for or provide a 
health service or supply in an individual case 
if the Office finds that the employee, annu-
itant, family member, former spouse, or per-
son having continued coverage under section 
8905a of title 5, United States Code, is enti-
tled thereto under the terms of the contract. 
SEC. 5. ELIGIBILITY. 

An individual shall be eligible to enroll in 
a plan under this Act if such individual— 

(1) is an employee of an employer described 
in section 2(b)(2), or is a self employed indi-
vidual as defined in section 401(c)(1)(B) of the 
Internal Revenue Code of 1986; and 

(2) is not otherwise enrolled or eligible for 
enrollment in a plan under chapter 89 of title 
5, United States Code. 
SEC. 6. ALTERNATIVE CONDITIONS TO FEDERAL 

EMPLOYEE PLANS. 
(a) TREATMENT OF EMPLOYEE.—For pur-

poses of enrollment in a health benefits plan 
under this Act, an individual who had cov-
erage under a health insurance plan and is 
not a qualified beneficiary as defined under 
section 4980B(g)(1) of the Internal Revenue 
Code of 1986 shall be treated in a similar 
manner as an individual who begins employ-
ment as an employee under chapter 89 of 
title 5, United States Code. 

(b) PREEXISTING CONDITION EXCLUSIONS.— 
(1) IN GENERAL.—Each contract under this 

Act may include a preexisting condition ex-
clusion as defined under section 9801(b)(1) of 
the Internal Revenue Code of 1986. 

(2) EXCLUSION PERIOD.—A preexisting con-
dition exclusion under this subsection shall 
provide for coverage of a preexisting condi-
tion to begin not later than 6 months after 
the date on which the coverage of the indi-
vidual under a health benefits plan com-
mences, reduced by the aggregate 1 day for 
each day that the individual was covered 
under a health insurance plan immediately 
preceding the date the individual submitted 
an application for coverage under this Act. 
This provision shall be applied notwith-
standing the applicable provision for the re-
duction of the exclusion period provided for 
in section 701(a)(3) of the Employee Retire-
ment Income Security Act of 1974 (29 U.S.C. 
1181(a)(3)). 

(c) RATES AND PREMIUMS.— 
(1) IN GENERAL.—Rates charged and pre-

miums paid for a health benefits plan under 
this Act— 

(A) shall be determined in accordance with 
this subsection; 

(B) may be annually adjusted subject to 
paragraph (3); 

(C) shall be negotiated in the same manner 
as rates and premiums are negotiated under 
such chapter 89; and 

(D) shall be adjusted to cover the adminis-
trative costs of the Office under this Act. 

(2) DETERMINATIONS.—In determining rates 
and premiums under this Act, the following 
provisions shall apply: 

(A) IN GENERAL.—A carrier that enters into 
a contract under this Act shall determine 
that amount of premiums to assess for cov-
erage under a health benefits plan based on 
an community rate that may be annually ad-
justed— 

(i) for the geographic area involved if the 
adjustment is based on geographical divi-
sions that are not smaller than a metropoli-
tan statistical area and the carrier provides 
evidence of geographic variation in cost of 
services; 

(ii) based on whether such coverage is for 
an individual, two adults, one adult and one 
or more children, or a family; and 

(iii) based on the age of covered individuals 
(subject to subparagraph (C)). 

(B) LIMITATION.—Premium rates charged 
for coverage under this Act shall not vary 
based on health-status related factors, gen-
der, class of business, or claims experience 

(C) AGE ADJUSTMENTS.— 
(i) IN GENERAL.—With respect to subpara-

graph (A)(iii), in making adjustments based 
on age, the Office shall establish no more 
than 5 age brackets to be used by the carrier 
in establishing rates. The rates for any age 
bracket may not vary by more than 50 per-
cent above or below the community rate on 
the basis of attained age. Age-related pre-
miums may not vary within age brackets. 

(ii) AGE 65 AND OLDER.—With respect to 
subparagraph (A)(iii), a carrier may develop 
separate rates for covered individuals who 
are 65 years of age or older for whom medi-
care is the primary payor for health benefits 
coverage which is not covered under medi-
care. 

‘‘(3) READJUSTMENTS.—Any readjustment 
in rates charged or premiums paid for a 
health benefits plan under this Act shall be 
made in advance of the contract term in 
which they will apply and on a basis which, 
in the judgment of the Office, is consistent 
with the practice of the Office for the Fed-
eral Employees Health Benefits Program. 

(d) TERMINATION AND REENROLLMENT.—If 
an individual who is enrolled in a health ben-
efits plan under this Act terminates the en-
rollment, the individual shall not be eligible 
for reenrollment until the first open enroll-
ment period following the expiration of 6 
months after the date of such termination. 

(e) CONTINUED APPLICABILITY OF STATE 
LAW.— 

(1) HEALTH INSURANCE OR PLANS.— 
(A) PLANS.—With respect to a contract en-

tered into under this Act under which a car-
rier will offer health benefits plan coverage, 
State mandated benefit laws in effect in the 
State in which the plan is offered shall con-
tinue to apply. 

(B) RATING RULES.—The rating require-
ments under subparagraphs (A) and (B) of 
subsection (c)(2) shall supercede State rating 
rules for qualified plans under this Act, ex-
cept with respect to States that provide a 
rating variance with respect to age that is 
less than the Federal limit or that provide 
for some form of community rating. 

(2) LIMITATION.—Nothing in this subsection 
shall be construed to preempt— 

(A) any State or local law or regulation ex-
cept those laws and regulations described in 
subparagraph (B) of paragraph (1); 

(B) any State grievance, claims, and ap-
peals procedure law, except to the extent 
that such law is preempted under section 514 

of the Employee Retirement Income Secu-
rity Act of 1974; and 

(C) State network adequacy laws. 
(f) RULE OF CONSTRUCTION.—Nothing in this 

Act shall be construed to limit the applica-
tion of the service-charge system used by the 
Office for determining profits for partici-
pating carriers under chapter 89 of title 5, 
United States Code. 
SEC. 7. ENCOURAGING PARTICIPATION BY CAR-

RIERS THROUGH ADJUSTMENTS 
FOR RISK. 

(a) APPLICATION OF RISK CORRIDORS.— 
(1) IN GENERAL.—This section shall only 

apply to carriers with respect to health bene-
fits plans offered under this Act during any 
of calendar years 2007 through 2009. 

(2) NOTIFICATION OF COSTS UNDER THE 
PLAN.—In the case of a carrier that offers a 
health benefits plan under this Act in any of 
calendar years 2007 through 2009, the carrier 
shall notify the Office, before such date in 
the succeeding year as the Office specifies, of 
the total amount of costs incurred in pro-
viding benefits under the health benefits 
plan for the year involved and the portion of 
such costs that is attributable to adminis-
trative expenses. 

(3) ALLOWABLE COSTS DEFINED.—For pur-
poses of this section, the term ‘‘allowable 
costs’’ means, with respect to a health bene-
fits plan offered by a carrier under this Act, 
for a year, the total amount of costs de-
scribed in paragraph (2) for the plan and 
year, reduced by the portion of such costs at-
tributable to administrative expenses in-
curred in providing the benefits described in 
such paragraph. 

(b) ADJUSTMENT OF PAYMENT.— 
(1) NO ADJUSTMENT IF ALLOWABLE COSTS 

WITHIN 3 PERCENT OF TARGET AMOUNT.—If the 
allowable costs for the carrier with respect 
to the health benefits plan involved for a cal-
endar year are at least 97 percent, but do not 
exceed 103 percent, of the target amount for 
the plan and year involved, there shall be no 
payment adjustment under this section for 
the plan and year. 

(2) INCREASE IN PAYMENT IF ALLOWABLE 
COSTS ABOVE 103 PERCENT OF TARGET 
AMOUNT.— 

(A) COSTS BETWEEN 103 AND 108 PERCENT OF 
TARGET AMOUNT.—If the allowable costs for 
the carrier with respect to the health bene-
fits plan involved for the year are greater 
than 103 percent, but not greater than 108 
percent, of the target amount for the plan 
and year, the Office shall reimburse the car-
rier for such excess costs through payment 
to the carrier of an amount equal to 75 per-
cent of the difference between such allowable 
costs and 103 percent of such target amount. 

(B) COSTS ABOVE 108 PERCENT OF TARGET 
AMOUNT.—If the allowable costs for the car-
rier with respect to the health benefits plan 
involved for the year are greater than 108 
percent of the target amount for the plan 
and year, the Office shall reimburse the car-
rier for such excess costs through payment 
to the carrier in an amount equal to the sum 
of— 

(i) 3.75 percent of such target amount; and 
(ii) 90 percent of the difference between 

such allowable costs and 108 percent of such 
target amount. 

(3) REDUCTION IN PAYMENT IF ALLOWABLE 
COSTS BELOW 97 PERCENT OF TARGET AMOUNT.— 

(A) COSTS BETWEEN 92 AND 97 PERCENT OF 
TARGET AMOUNT.—If the allowable costs for 
the carrier with respect to the health bene-
fits plan involved for the year are less than 
97 percent, but greater than or equal to 92 
percent, of the target amount for the plan 
and year, the carrier shall be required to pay 
into the contingency reserve fund main-
tained under section 8909(b)(2) of title 5, 
United States Code, an amount equal to 75 
percent of the difference between 97 percent 
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of the target amount and such allowable 
costs. 

(B) COSTS BELOW 92 PERCENT OF TARGET 
AMOUNT.—If the allowable costs for the car-
rier with respect to the health benefits plan 
involved for the year are less than 92 percent 
of the target amount for the plan and year, 
the carrier shall be required to pay into the 
stabilization fund under section 8909(b)(2) of 
title 5, United States Code, an amount equal 
to the sum of— 

(i) 3.75 percent of such target amount; and 
(ii) 90 percent of the difference between 92 

percent of such target amount and such al-
lowable costs. 

(4) TARGET AMOUNT DESCRIBED.— 
(A) IN GENERAL.—For purposes of this sub-

section, the term ‘‘target amount’’ means, 
with respect to a health benefits plan offered 
by a carrier under this Act in any of cal-
endar years 2007 through 2011, an amount 
equal to— 

(i) the total of the monthly premiums esti-
mated by the carrier and approved by the Of-
fice to be paid for enrollees in the plan under 
this Act for the calendar year involved; re-
duced by 

(ii) the amount of administrative expenses 
that the carrier estimates, and the Office ap-
proves, will be incurred by the carrier with 
respect to the plan for such calendar year. 

(B) SUBMISSION OF TARGET AMOUNT.—Not 
later than December 31, 2006, and each De-
cember 31 thereafter through calendar year 
2010, a carrier shall submit to the Office a de-
scription of the target amount for such car-
rier with respect to health benefits plans 
provided by the carrier under this Act. 

(c) DISCLOSURE OF INFORMATION.— 
(1) IN GENERAL.—Each contract under this 

Act shall provide— 
(A) that a carrier offering a health benefits 

plan under this Act shall provide the Office 
with such information as the Office deter-
mines is necessary to carry out this sub-
section including the notification of costs 
under subsection (a)(2) and the target 
amount under subsection (b)(4)(B); and 

(B) that the Office has the right to inspect 
and audit any books and records of the orga-
nization that pertain to the information re-
garding costs provided to the Office under 
such subsections. 

(2) RESTRICTION ON USE OF INFORMATION.— 
Information disclosed or obtained pursuant 
to the provisions of this subsection may be 
used by officers, employees, and contractors 
of the Office only for the purposes of, and to 
the extent necessary in, carrying out this 
section. 
SEC. 8. ENCOURAGING PARTICIPATION BY CAR-

RIERS THROUGH REINSURANCE. 
(a) ESTABLISHMENT.—The Office shall es-

tablish a reinsurance fund to provide pay-
ments to carriers that experience one or 
more catastrophic claims during a year for 
health benefits provided to individuals en-
rolled in a health benefits plan under this 
Act. 

(b) ELIGIBILITY FOR PAYMENTS.—To be eli-
gible for a payment from the reinsurance 
fund for a plan year, a carrier under this Act 
shall submit to the Office an application 
that contains— 

(1) a certification by the carrier that the 
carrier paid for at least one episode of care 
during the year for covered health benefits 
for an individual in an amount that is in ex-
cess of $50,000; and 

(2) such other information determined ap-
propriate by the Office. 

(c) PAYMENT.— 
(1) IN GENERAL.—The amount of a payment 

from the reinsurance fund to a carrier under 
this section for a catastrophic episode of 
care shall be determined by the Office but 
shall not exceed an amount equal to 80 per-

cent of the applicable catastrophic claim 
amount. 

(2) APPLICABLE CATASTROPHIC CLAIM 
AMOUNT.—For purposes of paragraph (1), the 
applicable catastrophic episode of care 
amount shall be equal to the difference be-
tween— 

(A) the amount of the catastrophic claim; 
and 

(B) $50,000. 
(3) LIMITATION.—In determining the 

amount of a payment under paragraph (1), if 
the amount of the catastrophic claim ex-
ceeds the amount that would be paid for the 
healthcare items or services involved under 
title XVIII of the Social Security Act (42 
U.S.C. 1395 et seq.), the Office shall use the 
amount that would be paid under such title 
XVIII for purposes of paragraph (2)(A). 

(d) DEFINITION.—In this section, the term 
‘‘catastrophic claim’’ means a claim sub-
mitted to a carrier, by or on behalf of an en-
rollee in a health benefits plan under this 
Act, that is in excess of $50,000. 

(e) TERMINATION OF FUND.—The reinsur-
ance fund established under subsection (a) 
shall terminate on the date that is 2 years 
after the date on which the first contract pe-
riod becomes effective under this Act. 
SEC. 9. CONTINGENCY RESERVE FUND. 

Beginning on October 1, 2010, the Office 
may use amounts appropriated under section 
14(a) that remain unobligated to establish a 
contingency reserve fund to provide assist-
ance to carriers offering health benefits 
plans under this Act that experience unan-
ticipated financial hardships (as determined 
by the Office). 
SEC. 10. EMPLOYER PARTICIPATION. 

(a) REGULATIONS.—The Office shall pre-
scribe regulations providing for employer 
participation under this Act, including the 
offering of health benefits plans under this 
Act to employees. 

(b) ENROLLMENT AND OFFERING OF OTHER 
COVERAGE.— 

(1) ENROLLMENT.—A participating em-
ployer shall ensure that each eligible em-
ployee has an opportunity to enroll in a plan 
under this Act. 

(2) PROHIBITION ON OFFERING OTHER COM-
PREHENSIVE HEALTH BENEFIT COVERAGE.—A 
participating employer may not offer a 
health insurance plan providing comprehen-
sive health benefit coverage to employees 
other than a health benefits plan that— 

(A) meets the requirements described in 
section 4(a); and 

(B) is offered only through the enrollment 
process established by the Office under sec-
tion 3. 

(3) OFFER OF SUPPLEMENTAL COVERAGE OP-
TIONS.— 

(A) IN GENERAL.—A participating employer 
may offer supplementary coverage options to 
employees. 

(B) DEFINITION.—In subparagraph (A), the 
term ‘‘supplementary coverage’’ means bene-
fits described as ‘‘excepted benefits’’ under 
section 2791(c) of the Public Health Service 
Act (42 U.S.C. 300gg–91(c)). 

(c) RULE OF CONSTRUCTION.—Except as pro-
vided in section 15, nothing in this Act shall 
be construed to require that an employer 
make premium contributions on behalf of 
employees. 
SEC. 11. ADMINISTRATION THROUGH REGIONAL 

ADMINISTRATIVE ENTITIES. 
(a) IN GENERAL.—In order to provide for 

the administration of the benefits under this 
Act with maximum efficiency and conven-
ience for participating employers and health 
care providers and other individuals and en-
tities providing services to such employers, 
the Office is authorized to enter into con-
tracts with eligible entities to perform, on a 
regional basis, one or more of the following: 

(1) Collect and maintain all information 
relating to individuals, families, and employ-
ers participating in the program under this 
Act in the region served. 

(2) Receive, disburse, and account for pay-
ments of premiums to participating employ-
ers by individuals in the region served, and 
for payments by participating employers to 
carriers. 

(3) Serve as a channel of communication 
between carriers, participating employers, 
and individuals relating to the administra-
tion of this Act. 

(4) Otherwise carry out such activities for 
the administration of this Act, in such man-
ner, as may be provided for in the contract 
entered into under this section. 

(5) The processing of grievances and ap-
peals. 

(b) APPLICATION.—To be eligible to receive 
a contract under subsection (a), an entity 
shall prepare and submit to the Office an ap-
plication at such time, in such manner, and 
containing such information as the Office 
may require. 

(c) PROCESS.— 
(1) COMPETITIVE BIDDING.—All contracts 

under this section shall be awarded through 
a competitive bidding process on a bi-annual 
basis. 

(2) REQUIREMENT.—No contract shall be en-
tered into with any entity under this section 
unless the Office finds that such entity will 
perform its obligations under the contract 
efficiently and effectively and will meet such 
requirements as to financial responsibility, 
legal authority, and other matters as the Of-
fice finds pertinent. 

(3) PUBLICATION OF STANDARDS AND CRI-
TERIA.—The Office shall publish in the Fed-
eral Register standards and criteria for the 
efficient and effective performance of con-
tract obligations under this section, and op-
portunity shall be provided for public com-
ment prior to implementation. In estab-
lishing such standards and criteria, the Of-
fice shall provide for a system to measure an 
entity’s performance of responsibilities. 

(4) TERM.—Each contract under this sec-
tion shall be for a term of at least 1 year, and 
may be made automatically renewable from 
term to term in the absence of notice by ei-
ther party of intention to terminate at the 
end of the current term, except that the Of-
fice may terminate any such contract at any 
time (after such reasonable notice and op-
portunity for hearing to the entity involved 
as the Office may provide in regulations) if 
the Office finds that the entity has failed 
substantially to carry out the contract or is 
carrying out the contract in a manner incon-
sistent with the efficient and effective ad-
ministration of the program established by 
this Act. 

(d) TERMS OF CONTRACT.—A contract en-
tered into under this section shall include— 

(1) a description of the duties of the con-
tracting entity; 

(2) an assurance that the entity will fur-
nish to the Office such timely information 
and reports as the Office determines appro-
priate; 

(3) an assurance that the entity will main-
tain such records and afford such access 
thereto as the Office finds necessary to as-
sure the correctness and verification of the 
information and reports under paragraph (2) 
and otherwise to carry out the purposes of 
this Act; 

(4) an assurance that the entity shall com-
ply with such confidentiality and privacy 
protection guidelines and procedures as the 
Office may require; and 

(5) such other terms and conditions not in-
consistent with this section as the Office 
may find necessary or appropriate. 
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SEC. 12. COORDINATION WITH SOCIAL SECURITY 

BENEFITS. 
Benefits under this Act shall, with respect 

to an individual who is entitled to benefits 
under part A of title XVIII of the Social Se-
curity Act, be offered (for use in coordina-
tion with those medicare benefits) to the 
same extent and in the same manner as if 
coverage were under chapter 89 of title 5, 
United States Code. 
SEC. 13. PUBLIC EDUCATION CAMPAIGN. 

(a) IN GENERAL.—In carrying out this Act, 
the Office shall develop and implement an 
educational campaign to provide informa-
tion to employers and the general public 
concerning the health insurance program de-
veloped under this Act. 

(b) ANNUAL PROGRESS REPORTS.—Not later 
than 1 year and 2 years after the implemen-
tation of the campaign under subsection (a), 
the Office shall submit to the appropriate 
committees of Congress a report that de-
scribes the activities of the Office under sub-
section (a), including a determination by the 
office of the percentage of employers with 
knowledge of the health benefits programs 
provided for under this Act. 

(c) PUBLIC EDUCATION CAMPAIGN.—There is 
authorized to be appropriated to carry out 
this section, such sums as may be necessary 
for each of fiscal years 2007 and 2008. 
SEC. 14. APPROPRIATIONS. 

There are authorized to be appropriated to 
the Office, such sums as may be necessary in 
each fiscal year for the development and ad-
ministration of the program under this Act. 
SEC. 15. REFUNDABLE CREDIT FOR SMALL BUSI-

NESS EMPLOYEE HEALTH INSUR-
ANCE EXPENSES. 

(a) IN GENERAL.—Subpart C of part IV of 
subchapter A of chapter 1 of the Internal 
Revenue Code of 1986 (relating to refundable 
credits) is amended by redesignating section 
36 as section 37 and inserting after section 35 
the following new section: 
‘‘SEC. 36. SMALL BUSINESS EMPLOYEE HEALTH 

INSURANCE EXPENSES. 
‘‘(a) DETERMINATION OF AMOUNT.—In the 

case of a qualified small employer, there 
shall be allowed as a credit against the tax 
imposed by this subtitle for the taxable year 
an amount equal to the sum of— 

‘‘(1) the expense amount described in sub-
section (b), and 

‘‘(2) the expense amount described in sub-
section (c), paid by the taxpayer during the 
taxable year. 

‘‘(b) SUBSECTION (b) EXPENSE AMOUNT.—For 
purposes of this section— 

‘‘(1) IN GENERAL.—The expense amount de-
scribed in this subsection is the applicable 
percentage of the amount of qualified em-
ployee health insurance expenses of each 
qualified employee. 

‘‘(2) APPLICABLE PERCENTAGE.—For pur-
poses of paragraph (1)— 

‘‘(A) IN GENERAL.—The applicable percent-
age is equal to— 

‘‘(i) 25 percent in the case of self-only cov-
erage, 

‘‘(ii) 35 percent in the case of family cov-
erage (as defined in section 220(c)(5)), and 

‘‘(iii) 30 percent in the case of coverage for 
two adults or one adult and one or more chil-
dren. 

‘‘(B) BONUS FOR PAYMENT OF GREATER PER-
CENTAGE OF PREMIUMS.—The applicable per-
centage otherwise specified in subparagraph 
(A) shall be increased by 5 percentage points 
for each additional 10 percent of the quali-
fied employee health insurance expenses of 
each qualified employee exceeding 60 percent 
which are paid by the qualified small em-
ployer. 

‘‘(c) SUBSECTION (c) EXPENSE AMOUNT.—For 
purposes of this section— 

‘‘(1) IN GENERAL.—The expense amount de-
scribed in this subsection is, with respect to 

the first credit year of a qualified small em-
ployer which is an eligible employer, 10 per-
cent of the qualified employee health insur-
ance expenses of each qualified employee. 

‘‘(2) FIRST CREDIT YEAR.—For purposes of 
paragraph (1), the term ‘first credit year’ 
means the taxable year which includes the 
date that the health insurance coverage to 
which the qualified employee health insur-
ance expenses relate becomes effective. 

‘‘(d) LIMITATION BASED ON WAGES.— With 
respect to a qualified employee whose wages 
at an annual rate during the taxable year ex-
ceed $25,000, the percentage which would (but 
for this section) be taken into account as the 
percentage for purposes of subsection (b)(2) 
or (c)(1) for the taxable year shall be reduced 
by an amount equal to the product of such 
percentage and the percentage that such 
qualified employee’s wages in excess of 
$25,000 bears to $5,000. 

‘‘(e) DEFINITIONS.—For purposes of this sec-
tion— 

‘‘(1) QUALIFIED SMALL EMPLOYER.—The 
term ‘qualified small employer’ means any 
employer (as defined in section 2(b)(2) of the 
Small Employers Health Benefits Program 
Act of 2006) which— 

‘‘(A) is a participating employer (as de-
fined in section 2(b)(5) of such Act), 

‘‘(B) pays or incurs at least 60 percent of 
the qualified employee health insurance ex-
penses of each qualified employee for self- 
only coverage, and 

‘‘(C) pays or incurs at least 50 percent of 
the qualified employee health insurance ex-
penses of each qualified employee for all 
other categories of coverage. 

‘‘(2) QUALIFIED EMPLOYEE HEALTH INSUR-
ANCE EXPENSES.— 

‘‘(A) IN GENERAL.—The term ‘qualified em-
ployee health insurance expenses’ means any 
amount paid by an employer for health in-
surance coverage under such Act to the ex-
tent such amount is attributable to coverage 
provided to any employee while such em-
ployee is a qualified employee. 

‘‘(B) EXCEPTION FOR AMOUNTS PAID UNDER 
SALARY REDUCTION ARRANGEMENTS.—No 
amount paid or incurred for health insurance 
coverage pursuant to a salary reduction ar-
rangement shall be taken into account under 
subparagraph (A). 

‘‘(3) QUALIFIED EMPLOYEE.— 
‘‘(A) DEFINITION.— 
‘‘(i) IN GENERAL.—The term ‘qualified em-

ployee’ means, with respect to any period, an 
employee (as defined in section 2(b)(1) of 
such Act) of an employer if the total amount 
of wages paid or incurred by such employer 
to such employee at an annual rate during 
the taxable year exceeds $5,000 but does not 
exceed $30,000. 

‘‘(ii) ANNUAL ADJUSTMENT.—For each tax-
able year after 2007, the dollar amounts spec-
ified for the preceding taxable year (after the 
application of this subparagraph) shall be in-
creased by the same percentage as the aver-
age percentage increase in premiums under 
the Federal Employees Health Benefits Pro-
gram under chapter 89 of title 5, United 
States Code for the calendar year in which 
such taxable year begins over the preceding 
calendar year. 

‘‘(B) WAGES.—The term ‘wages’ has the 
meaning given such term by section 3121(a) 
(determined without regard to any dollar 
limitation contained in such section). 

‘‘(f) CERTAIN RULES MADE APPLICABLE.— 
For purposes of this section, rules similar to 
the rules of section 52 shall apply. 

‘‘(g) CREDITS FOR NONPROFIT ORGANIZA-
TIONS.—Any credit which would be allowable 
under subsection (a) with respect to a quali-
fied small business if such qualified small 
business were not exempt from tax under 
this chapter shall be treated as a credit al-

lowable under this subpart to such qualified 
small business.’’. 

(b) CONFORMING AMENDMENTS.— 
(1) Paragraph (2) of section 1324(b) of title 

31, United States Code, is amended by insert-
ing before the period ‘‘, or from section 36 of 
such Code’’. 

(2) The table of sections for subpart C of 
part IV of subchapter A of chapter 1 of the 
Internal Revenue Code of 1986 is amended by 
striking the last item and inserting the fol-
lowing new items: 
‘‘Sec. 36. Small business employee health in-

surance expenses. 
‘‘Sec. 37. Overpayments of tax.’’. 

(c) EFFECTIVE DATE.—The amendments 
made by this section shall apply to amounts 
paid or incurred in taxable years beginning 
after December 31, 2006. 
SEC. 16. EFFECTIVE DATE. 

Except as provided in section 10(e), this 
Act shall take effect on the date of enact-
ment of this Act and shall apply to contracts 
that take effect with respect to calendar 
year 2007 and each calendar year thereafter. 

SA 3900. Mr. CARPER (for himself 
and Mrs. FEINSTEIN) submitted an 
amendment intended to be proposed by 
him to the bill S. 1955, to amend title 
I of the Employee Retirement Security 
Act of 1974 and the Public Health Serv-
ice Act to expand health care access 
and reduce costs through the creation 
of small business health plans and 
through modernization of the health 
insurance marketplace; which was or-
dered to lie on the table; as follows: 

At the appropriate place, insert the fol-
lowing: 
SEC. ll. CANCER SCREENING. 

(a) FINDINGS.—Congress makes the fol-
lowing findings: 

(1) About 1,400,000 new cases of cancer will 
be diagnosed in the United States in 2006. 

(2) Medical costs, lost wages, and lost pro-
ductivity due to cancer cost the United 
States and estimated $210,000,000,000 in 2005. 

(3) In 2006, cancer will take the lives of 
565,000 Americans, or about 1,500 people per 
day. 

(4) About half of all new cancer cases can 
be prevented or detected earlier through 
screening. 

(5) The 5 year survival rate for cancers of 
the breast, colon, rectum, cervix, prostate, 
oral cavity, and skin is currently about 86 
percent, in part due to earlier diagnosis 
through screening. If these cancers were di-
agnosed at the earliest stage through regular 
cancer screenings, that survival rate could 
increase to 95 percent. 

(b) LIMITATIONS.—Notwithstanding any 
other provision of this Act (or an amend-
ment made by this Act), nothing in this Act 
(or amendment) shall be construed to permit 
a small business health plan to be offered in 
a State, or to permit the offering of any 
other health insurance coverage in such 
State, if the plan or coverage fails to comply 
with laws of the State that require coverage 
for cancer screening, including screening for 
breast, cervical, colorectal, prostate, lung, 
uterine, skin, colon, stomach, and other can-
cers. 

SA 3901. Mr. AKAKA (for himself and 
Mr. OBAMA) submitted an amendment 
intended to be proposed by him to the 
bill S. 1955, to amend title I of the Em-
ployee Retirement Security Act of 1974 
and the Public Health Service Act to 
expand health care access and reduce 
costs through the creation of small 

VerDate Mar 15 2010 23:42 Feb 05, 2014 Jkt 081600 PO 00000 Frm 00128 Fmt 4624 Sfmt 0634 E:\2006SENATE\S10MY6.REC S10MY6m
m

ah
er

 o
n 

D
S

K
C

G
S

P
4G

1 
w

ith
 S

O
C

IA
LS

E
C

U
R

IT
Y



CONGRESSIONAL RECORD — SENATE S4369 May 10, 2006 
business health plans and through 
modernization of the health insurance 
marketplace; which was ordered to lie 
on the table; as follows: 

At the appropriate place, insert the fol-
lowing: 
SEC. ll. REPEAL OF REQUIREMENT FOR DOCU-

MENTATION EVIDENCING CITIZEN-
SHIP OR NATIONALITY AS A CONDI-
TION FOR RECEIPT OF MEDICAL AS-
SISTANCE UNDER THE MEDICAID 
PROGRAM. 

(a) REPEAL.—Subsections (i)(22) and (x) of 
section 1903 of the Social Security Act (42 
U.S.C. 1396b), as added by section 6036 of the 
Deficit Reduction Act of 2005, are each re-
pealed. 

(b) CONFORMING AMENDMENTS.— 
(1) Section 1903 of the Social Security Act 

(42 U.S.C. 1396b) is amended— 
(A) in subsection (i)— 
(i) in paragraph (20), by adding ‘‘or’’ after 

the semicolon at the end; and 
(ii) in paragraph (21), by striking ‘‘; or’’ 

and inserting a period; 
(B) by redesignating subsection (y), as 

added by section 6043(b) of the Deficit Reduc-
tion Act of 2005, as subsection (x); and 

(C) by redesignating subsection (z), as 
added by section 6081(a) of the Deficit Reduc-
tion Act of 2005, as subsection (y). 

(2) Subsection (c) of section 6036 of the Def-
icit Reduction Act of 2005 is repealed. 

(c) EFFECTIVE DATE.—The repeals and 
amendments made by this section shall take 
effect as if included in the enactment of the 
Deficit Reduction Act of 2005. 

SA 3902. Mr. PRYOR submitted an 
amendment intended to be proposed by 
him to the bill S. 1955, to amend title 
I of the Employee Retirement Security 
Act of 1974 and the Public Health Serv-
ice Act to expand health care access 
and reduce costs through the creation 
of small business health plans and 
through modernization of the health 
insurance marketplace; which was or-
dered to lie on the table; as follows: 

Strike title III. 

SA 3903. Mr. REED submitted an 
amendment intended to be proposed by 
him to the bill S. 1955, to amend title 
I of the Employee Retirement Security 
Act of 1974 and the Public Health Serv-
ice Act to expand health care access 
and reduce costs through the creation 
of small business health plans and 
through modernization of the health 
insurance marketplace; which was or-
dered to lie on the table; as follows: 

At the end of the amendment, add the fol-
lowing: 
TITLE ll—MISCELLANEOUS PROVISIONS 
SEC. ll. GAO EVALUATION. 

(a) IN GENERAL.—Not later than 24 months 
after the date of enactment of this Act, the 
Government Accountability Office shall con-
duct a study, and submit to the appropriate 
committees of Congress a report, concerning 
the impact of this Act (and the amendments 
made by this Act) on the costs and quality of 
health care coverage. 

(b) REPEAL.—If the study and report under 
subsection (a) finds that the implementation 
of this Act (and amendments) does not result 
in a decrease in health care coverage costs or 
in an increase in access to such coverage, the 
provisions of this Act (and such amend-
ments) shall be repealed effective on the date 
on which such report is submitted. 

SA 3904. Mr. REED submitted an 
amendment intended to be proposed by 

him to the bill S. 1955, to amend title 
I of the Employee Retirement Security 
Act of 1974 and the Public Health Serv-
ice Act to expand health care access 
and reduce costs through the creation 
of small business health plans and 
through modernization of the health 
insurance marketplace; which was or-
dered to lie on the table; as follows: 

At the appropriate place, insert the fol-
lowing: 
SEC. ll. LIMITATION ON PREEMPTION. 

Unless otherwise specifically provided for 
in this Act (or an amendment made by this 
Act), nothing in this Act (or amendment) 
shall be construed to preempt any State or 
local law related to health insurance. 

SA 3905. Mr. REED submitted an 
amendment intended to be proposed by 
him to the bill S. 1955, to amend title 
I of the Employee Retirement Security 
Act of 1974 and the Public Health Serv-
ice Act to expand health care access 
and reduce the costs through the cre-
ation of small business health plans 
and through modernization of the 
health insurance marketplace; which 
was ordered to lie on the table; as fol-
lows: 

At the appropriate place, insert the fol-
lowing: 
SEC. ll. BENEFIT REVIEW PANEL ON HEALTH 

INSURANCE. 
(a) BENEFIT REVIEW PANEL.— 
(1) ESTABLISHMENT.—The Secretary of 

Health and Human Services (referred to in 
this section as the ‘‘Secretary’’), in consulta-
tion with the National Association of Insur-
ance Commissioners, shall establish the Ben-
efit Review Panel on Health Insurance (re-
ferred to in this section as the ‘‘Panel’’) to 
develop recommendations that a Federal 
floor of benefit mandates be established from 
the current array of inconsistent State 
health insurance laws and in accordance 
with the laws adopted in a plurality of the 
States. 

(2) COMPOSITION.—The Panel shall be com-
posed of the following individuals appointed 
by the Secretary: 

(A) Two State insurance commissioners, of 
which— 

(i) 1 shall be a Democrat and 1 shall be a 
Republican; and 

(ii) 1 shall be designated as the chairperson 
and 1 shall be designated as the vice-chair-
person. 

(B) Two representatives of State govern-
ment, of which— 

(i) 1 shall be a governor of a State and 1 
shall be a State legislator; and 

(ii) 1 shall be a Democrat and 1 shall be a 
Republican. 

(C) Two representatives of employers, of 
which 1 shall represent small employers and 
1 shall represent large employers. 

(D) Two representatives of health insurers, 
of which 1 shall represent insurers that offer 
coverage in all markets (including indi-
vidual, small, and large markets), and 1 shall 
represent insurers that offer coverage in the 
small market. 

(E) Two representatives of consumer orga-
nizations. 

(F) Two representatives of insurance 
agents and brokers. 

(G) Two representatives of healthcare pro-
viders. 

(H) Two independent representatives of the 
American Academy of Actuaries who have 
familiarity with the actuarial methods ap-
plicable to health insurance. 

(I) One administrator of a qualified high 
risk pool. 

(3) TERMS.—The members of the Panel 
shall serve for the duration of the Panel. The 
Secretary shall fill vacancies in the Panel as 
needed and in a manner consistent with the 
composition described in paragraph (2). 

(b) DEVELOPMENT OF A FEDERAL STANDARD 
BENEFIT PACKAGE.—In accordance with the 
process described in subsection (c), the Panel 
shall identify and recommend a Federal 
standard benefit package of benefit man-
dates from among the current array of in-
consistent State insurance laws. 

(c) PROCESS FOR DEVELOPING A STANDARD 
FEDERAL BENEFIT PACKAGE.— 

(1) IN GENERAL.—In developing the stand-
ard benefit package recommendations de-
scribed in subsection (b), the Panel shall— 

(A) review all State laws that regulate in-
surance benefits; and 

(B) develop recommendations to harmonize 
inconsistent State insurance laws with the 
laws adopted in a plurality of the States. 

(2) CONSULTATION.—The Panel shall consult 
with the National Association of Insurance 
Commissioners in identifying the benefit 
mandates of the States. 

(d) RECOMMENDATIONS AND ADOPTION BY 
SECRETARY.— 

(1) RECOMMENDATIONS.—Not later than 1 
year after the date of enactment of this Act, 
the Panel shall recommend to the Secretary 
the adoption of the harmonized standards 
identified under subsection (c). 

(2) REGULATIONS.—Not later than 120 days 
after receipt of the Panel’s recommendations 
under paragraph (1), the Secretary shall 
issue final regulations adopting such rec-
ommendations as the Federal standard ben-
efit package. If the Secretary finds the rec-
ommended standards for an element of the 
standard benefit package to be arbitrary and 
inconsistent with the plurality requirements 
of this section, the Secretary may issue a 
unique standard only for such element, 
through a process similar to the process set 
forth in subsection (c) and through the 
issuance of proposed and final regulations. 

(3) EFFECTIVE DATE.—The regulations 
issued by the Secretary under paragraph (2) 
shall be effective on the date that is 2 years 
after the date on which such regulations 
were issued. 

(e) TERMINATION.—The Panel shall termi-
nate and be dissolved after making the rec-
ommendations to the Secretary pursuant to 
subsection (d)(1). 

(f) UPDATED STANDARD BENEFIT PACKAGE.— 
(1) IN GENERAL.—Not later than 2 years 

after the termination of the Panel under sub-
section (e), and every 2 years thereafter, the 
Secretary shall update the standard benefit 
package adopted under subsection (d)(2). 
Such updated standard benefit package shall 
be adopted in accordance with paragraph (2). 

(2) UPDATED STANDARD BENEFIT PACKAGE.— 
(A) IN GENERAL.—In order to update the 

standard benefit package in accordance with 
paragraph (1), the Secretary shall review all 
State laws that regulate insurance mandates 
and identify whether a plurality of States 
have adopted substantially similar require-
ments that differ from the standard benefit 
package adopted by the Secretary under sub-
section (d). In such case, the Secretary shall 
consider State laws that have been enacted 
with effective dates that are contingent upon 
adoption as a harmonized standard in the 
standard benefit package by the Secretary. 
Substantially similar requirements by dif-
ferent States shall be considered to be an up-
dated harmonized standard. 

(B) REPORT.—The Secretary shall request 
the National Association of Insurance Com-
missioners to issue a report to the Secretary 
every 2 years to assist the Secretary in iden-
tifying the updated benefit mandates of the 
States under this paragraph. Nothing in this 
subparagraph shall be construed to prohibit 
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the Secretary from issuing updated stand-
ards in the absence of such a report. 

(C) REGULATIONS.—The Secretary shall 
issue regulations adopting the updated 
standard benefit package under this para-
graph within 90 days of identifying the 
standards in need of updating. Such regula-
tions shall be effective beginning on the date 
that is 2 years after the date on which such 
regulations are issued. 

(g) PUBLICATION.— 
(1) LISTING.—The Secretary shall maintain 

an up-to-date listing of all harmonized 
standards in the standard benefit package 
adopted under this section on the Internet 
website of the Department of Health and 
Human Services. 

(2) SAMPLE CONTRACT LANGUAGE.—The Sec-
retary shall publish, on the Internet website 
of the Department of Health and Human 
Services, sample contract language that in-
corporates the standard benefit package 
adopted under this section, which may be 
used by insurers seeking to qualify as an eli-
gible insurer. The types of benefits that shall 
be included in such sample contract lan-
guage are the standards that are relevant to 
the contractual bargain between the insurer 
and insured. 

(h) STATE ADOPTION AND ENFORCEMENT.— 
Not later than 2 years after the issuance by 
the Secretary of final regulations adopting 
the Federal standard benefit package under 
this section, the States may adopt such 
standard benefit package (and become an 
adopting State) and, in which case, shall en-
force the harmonized standard benefit pack-
age pursuant to State law. 

SA 3906. Mr. BAUCUS submitted an 
amendment intended to be proposed by 
him to the bill S. 1955, to amend title 
I of the Employee Retirement Security 
Act of 1974 and the Public Health Serv-
ice Act to expand health care access 
and reduce the costs through the cre-
ation of small business health plans 
and through modernization of the 
health insurance marketplace; which 
was ordered to lie on the table; as fol-
lows: 

At the appropriate place, insert the fol-
lowing: 
SEC. ll. STATE OPT OUT. 

(a) IN GENERAL.—The provisions of this Act 
(and the amendments made by this Act) 
shall not apply with respect to a State if— 

(1) the governor of such State certifies to 
the State legislature that the application of 
such provisions would have a detrimental ef-
fect on the residents of the State; and 

(2) the State enacts legislation that pro-
vides that such provisions shall not apply in 
the State. 

(b) PARTIAL OPT OUT.—A State may apply 
subsection with respect to all of the provi-
sions of this Act (or amendments) or to se-
lect provisions. 

SA 3907. Mr. BAUCUS submitted an 
amendment intended to be proposed by 
him to the bill S. 1955, to amend title 
I of the Employee Retirement Security 
Act of 1974 and the Public Health Serv-
ice Act to expand health care access 
and reduce the costs through the cre-
ation of small business health plans 
and through modernization of the 
health insurance marketplace; which 
was ordered to lie on the table; as fol-
lows: 

At the appropriate place, insert the fol-
lowing: 

SEC. ll. LIMITATION ON APPLICATION OF CER-
TAIN PROVISIONS 

(a) IN GENERAL.—Notwithstanding any 
other provision of this Act (or an amend-
ment made by this Act), any provision of 
this Act (or amendment) that has the effect 
of— 

(1) increasing the premiums paid by women 
of child bearing age for health insurance cov-
erage; 

(2) nullifying, superseding, or limiting the 
application of any State law that requires a 
health insurance issuer to provide coverage 
for maternity care or related per- and post- 
natal care for women and their infants; 

(3) limiting the ability of the State to en-
force any law described in paragraph (2); 
shall not apply and shall not be enforced. 

(b) LIMITATION ON USE OF GENDER IN SET-
TING RATES.—Notwithstanding any other pro-
vision of this Act (or an amendment made by 
this Act), a health insurance issuer that of-
fers a small business health plan may not 
use gender as a characteristic in setting 
health insurance premium rates with respect 
to such plan. 

SA 3908. Mr. BAUCUS (for himself 
and Mr. COLEMAN) submitted an 
amendment intended to be proposed by 
him to the bill S. 1955, to amend title 
I of the Employee Retirement Security 
Act of 1974 and the Public Health Serv-
ice Act to expand health care access 
and reduce costs through the creation 
of small business health plans and 
through modernization of the health 
insurance marketplace; which was or-
dered to lie on the table; as follows: 

At the appropriate place, insert the fol-
lowing: 
SEC. ll. CLARIFICATION OF AVAILABILITY OF 

TARGETED CASE MANAGEMENT 
SERVICES UNDER MEDICAID. 

(a) IN GENERAL.—Section 1915(g) of the So-
cial Security Act (42 U.S.C. 1396n(g)) is 
amended— 

(1) in paragraph (2)— 
(A) in the matter preceding subparagraph 

(A), by striking ‘‘subsection’’ and inserting 
‘‘title’’; 

(B) in subparagraph (A)— 
(i) in clause (i)— 
(I) by inserting ‘‘targeted’’ before ‘‘case’’; 

and 
(II) by inserting ‘‘that are furnished with-

out regard to the requirements of section 
1902(a)(1) and section 1902(a)(10)(B) to specific 
classes of individuals or to individuals who 
reside in specified areas and’’ after ‘‘means 
services’’; and 

(ii) in clause (iii), in the matter preceding 
subclause (I), by striking ‘‘Such term’’ and 
all that follows through ‘‘the following’’ and 
inserting ‘‘Except as provided in subpara-
graph (B), such term does not include the fol-
lowing activities with respect to the delivery 
of foster care services’’; and 

(C) by amending subparagraph (B) to read 
as follows: 

‘‘(B) Such term includes the activities de-
scribed in subclauses (II) and (VIII) of sub-
paragraph (A)(iii) in the case of an individual 
who is eligible for medical assistance under 
the State plan but who is not eligible for 
services or payments to be made on their be-
half under part E of title IV.’’; 

(2) in subparagraphs (A) and (B) of para-
graph (3), by inserting ‘‘targeted’’ before 
‘‘case management activity’’ each place it 
appears; 

(3) in paragraph (4), by striking ‘‘only’’ and 
all that follows through the period and in-
serting ‘‘is available under this title for tar-
geted case management services as furnished 
under the plan unless there are other third 
parties liable to pay for such services.’’; and 

(4) by adding at the end the following new 
paragraph: 

‘‘(6) Nothing in this subsection shall be 
construed as limiting the responsibility of 
the program established under this title to— 

‘‘(A) pay for any item or service for which 
no other payor is legally liable; 

‘‘(B) treat other payors or providers as le-
gally liable who have no enforceable respon-
sibility to pay for any item or service; or 

‘‘(C) treat the availability of public fund-
ing for any item or service as creating a 
legal liability.’’. 

(b) CONFORMING AMENDMENT.—The heading 
for section 6052 of the Deficit Reduction Act 
of 2005 (Public Law 109–171, 120 Stat. 93) is 
amended to read as follows: ‘‘clarification of 
availability of targeted case management 
services’’ 

(c) EFFECTIVE DATE.—The amendments 
made by this section shall take effect as if 
included in the enactment of, and the 
amendments to section 1915(g) of the Social 
Security Act made by, section 6052 of the 
Deficit Reduction Act of 2005 (Public Law 
109–171; 120 Stat. 93). 

SA 3909. Mr. FEINGOLD (for himself 
and Mr. GRAHAM) submitted an amend-
ment intended to be proposed by him 
to the bill S. 1955, to amend title I of 
the Employee Retirement Security Act 
of 1974 and the Public Health Service 
Act to expand health care access and 
reduce the costs through the creation 
of small business health plans and 
through modernization of the health 
insurance marketplace; which was or-
dered to lie on the table; as follows: 

At the appropriate place, insert the fol-
lowing: 

TITLE ll—HEALTH REFORM 
SEC. ll01. SHORT TITLE. 

This title may be cited as the ‘‘Reform 
Health Care Now Act’’. 
SEC. ll02. SENATE CONSIDERATION OF HEALTH 

CARE REFORM LEGISLATION. 
(a) INTRODUCTION.— 
(1) IN GENERAL.—Not later than 30 calendar 

days after the commencement of the session 
of Congress that follows the date of enact-
ment of this Act, the chair of the Senate 
Committee on Health, Education, Labor, and 
Pensions, the Chair of the Senate Committee 
on Finance, the Majority Leader of the Sen-
ate, and the Minority Leader of the Senate 
shall each introduce a bill to provide a sig-
nificant increase in access to health care 
coverage for the people of the United States. 

(2) MINORITY PARTY.—These bills may be 
introduced by request and only 1 qualified 
bill may be introduced by each individual re-
ferred to in paragraph (1) within a Congress. 
If either committee chair fails to introduce 
the bill within the 30-day period, the ranking 
minority party member of the respective 
committee may instead introduce a bill that 
will qualify for the expedited procedure pro-
vided in this section. 

(3) QUALIFIED BILL.— 
(A) IN GENERAL.—In order to qualify as a 

qualified bill— 
(i) the title of the bill shall be ‘‘To reform 

the health care system of the United States 
and to provide insurance coverage for Ameri-
cans.’’; 

(ii) the bill shall reach the goal of pro-
viding health care coverage to 95 percent of 
Americans within 10 years; and 

(iii) the bill shall be deficit neutral. 
(B) DETERMINATION.—Whether or not a bill 

meets the criteria in subparagraph (A) shall 
be determined by the Chair of the Senate 
Budget Committee, relying on estimates of 
the Congressional Budget Office, subject to 
the final approval of the Senate. 
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(b) REFERRAL.— 
(1) COMMITTEE BILLS.—Upon introduction, 

the bill authored by the Chair of the Senate 
Committee on Finance shall be referred to 
that Committee and the bill introduced by 
the Chair of the Senate Committee on 
Health, Education, Labor, and Pensions shall 
be referred to that committee. If either com-
mittee has not reported the bill referred to it 
(or another qualified bill) by the end of a 60 
calendar-day period beginning on the date of 
referral, the committee is, as of that date, 
automatically discharged from further con-
sideration of the bill, and the bill is placed 
directly on the chamber’s legislative cal-
endar. In calculating the 60-day period, ad-
journments for more than 3 days are not 
counted. 

(2) LEADER BILLS.—The bills introduced by 
the Senate Majority Leader and the Senate 
Minority Leader shall, on introduction, be 
placed directly on the Senate Calendar of 
Business. 

(c) MOTION TO PROCEED.— 
(1) IN GENERAL.—On or after the third day 

following the committee report or discharge 
or upon a bill being placed on the calendar 
under subsection (b)(2), it shall be in order 
for any Member, after consultation with the 
Majority Leader, to move to proceed to the 
consideration of any qualified bill. Notice 
shall first be given before proceeding. This 
motion to proceed to the consideration of a 
bill can be offered by a Member only on the 
day after the calendar day on which the 
Member announces the Member’s intention 
to offer it. 

(2) CONSIDERATION.—The motion to proceed 
to a given qualified bill can be made even if 
a motion to the same effect has previously 
been rejected. No more than 3 such motions 
may be made, however, in any 1 congres-
sional session. 

(3) PRIVILEGED AND NONDEBATABLE.—The 
motion to proceed is privileged, and all 
points of order against the motion to proceed 
to consideration and its consideration are 
waived. The motion is not debatable, is not 
amendable, and is not subject to a motion to 
postpone. 

(4) NO OTHER BUSINESS OR RECONSIDER-
ATION.—The motion is not subject to a mo-
tion to proceed to the consideration of other 
business. A motion to reconsider the vote by 
which the motion to proceed is agreed to or 
disagreed to is not in order. 

(d) CONSIDERATION OF QUALIFIED BILL.— 
(1) IN GENERAL.—If the motion to proceed is 

adopted, the chamber shall immediately pro-
ceed to the consideration of a qualified bill 
without intervening motion, order, or other 
business, and the bill remains the unfinished 
business of the Senate until disposed of. A 
motion to limit debate is in order and is not 
debatable. 

(2) ONLY BUSINESS.—The qualified bill is 
not subject to a motion to postpone or a mo-
tion to proceed to the consideration of other 
business before the bill is disposed of. 

(3) RELEVANT AMENDMENTS.—Only relevant 
amendments may be offered to the bill. 
SEC. ll03. HOUSE CONSIDERATION OF HEALTH 

CARE REFORM LEGISLATION. 
(a) INTRODUCTION.— 
(1) IN GENERAL.—Not later than 30 calendar 

days after the commencement of the session 
of Congress that follows the date of enact-
ment of this Act, the chair of the House 
Committee on Energy and Commerce, the 
chair of the House Committee on Ways and 
Means, the Majority Leader of the House, 
and the Minority Leader of the House shall 
each introduce a bill to provide a significant 
increase in access to health care coverage for 
the people of the United States. 

(2) MINORITY PARTY.—These bills may be 
introduced by request and only 1 qualified 
bill may be introduced by each individual re-

ferred to in paragraph (1) within a Congress. 
If either committee chair fails to introduce 
the bill within the 30-day period, the ranking 
minority party member of the respective 
committee may, within the following 30 
days, instead introduce a bill that will qual-
ify for the expedited procedure provided in 
this section. 

(3) QUALIFIED BILL.— 
(A) IN GENERAL.—To qualify for the expe-

dited procedure under this section as a quali-
fied bill, the bill shall— 

(i) reach the goal of providing healthcare 
coverage to 95 percent of Americans within 
10 years; and 

(ii) be deficit neutral. 
(B) DETERMINATION.—Whether or not a bill 

meets the criteria in subparagraph (A) shall 
be determined by the Speaker’s ruling on a 
point of order based on a Congressional 
Budget Office estimate of the bill. 

(b) REFERRAL.— 
(1) COMMITTEE BILLS.—Upon introduction, 

the bill authored by the Chair of the House 
Committee on Energy and Commerce shall 
be referred to that committee and the bill 
introduced by the Chair of the House Com-
mittee on Ways and Means shall be referred 
to that committee. If either committee has 
not reported the bill referred to it (or an-
other qualified bill) by the end of 60 days of 
consideration beginning on the date of refer-
ral, the committee shall be automatically 
discharged from further consideration of the 
bill, and the bill shall be placed directly on 
the Calendar of the Whole House on the 
State of the Union. In calculating the 60-day 
period, adjournments for more than 3 days 
are not counted. 

(2) LEADER BILLS.—The bills introduced by 
the House Majority Leader and House Minor-
ity Leader will, on introduction, be placed 
directly on the Calendar of the Whole House 
on the State of the Union. 

(c) MOTION TO PROCEED.— 
(1) IN GENERAL.—On or after the third day 

following the committee report or discharge 
or upon a bill being placed on the calendar 
under subsection (b)(2), it shall be in order 
for any Member, after consultation with the 
Majority Leader, to move to proceed to the 
consideration of any qualified bill. Notice 
must first be given before proceeding. This 
motion to proceed to the consideration of a 
bill can be offered by a Member only on the 
day after the calendar day on which the 
Member announces the Member’s intention 
to offer it. 

(2) CONSIDERATION.—The motion to proceed 
to a given qualified bill can be made even if 
a motion to the same effect has previously 
been rejected. No more than 3 such motions 
may be made, however, in any 1 congres-
sional session. 

(3) PRIVILEGED AND NONDEBATABLE.—The 
motion to proceed is privileged, and all 
points of order against the motion to proceed 
to consideration and its consideration are 
waived. The motion is not debatable, is not 
amendable, and is not subject to a motion to 
postpone. 

(4) NO OTHER BUSINESS OR RECONSIDER-
ATION.—The motion is not subject to a mo-
tion to proceed to the consideration of other 
business. A motion to reconsider the vote by 
which the motion to proceed is agreed to or 
disagreed to is not in order. 

(d) CONSIDERATION OF A QUALIFIED BILL.— 
(1) IN GENERAL.—If the motion to proceed is 

adopted, the chamber will immediately pro-
ceed to the consideration of a qualified bill 
without intervening motion, order, or other 
business, and the bill remains the unfinished 
business of the House until disposed of. 

(2) COMMITTEE OF THE WHOLE.—The bill will 
be considered in the Committee of the Whole 
under the 5-minute rule, and the bill shall be 

considered as read and open for amendment 
at any time. 

(3) LIMIT DEBATE.—A motion to further 
limit debate is in order and is not debatable. 

(4) RELEVANT AMENDMENTS.—Only relevant 
amendments may be offered to the bill. 

SA 3910. Mr. FEINGOLD (for himself 
and Ms. COLLINS) submitted an amend-
ment intended to be proposed by him 
to the bill S. 1955, to amend title I of 
the Employee Retirement Security Act 
of 1974 and the Public Health Service 
Act to expand health care access and 
reduce costs through the creation of 
small business health plans and 
through modernization of the health 
insurance marketplace; which was or-
dered to lie on the table; as follows: 

At the appropriate place, insert the fol-
lowing: 

TITLE ll—HEALTH CARE PURCHASING 
COOPERATIVES 

SEC. ll01. SHORT TITLE. 
This title may be cited as the ‘‘Promoting 

Health Care Purchasing Cooperatives Act’’. 
SEC. ll02. FINDINGS AND PURPOSE. 

(a) FINDINGS.—Congress makes the fol-
lowing findings: 

(1) Health care spending in the United 
States has reached 15 percent of the Gross 
Domestic Product of the United States, yet 
45,000,000 people, or 15.6 percent of the popu-
lation, remains uninsured. 

(2) After nearly a decade of manageable in-
creases in commercial insurance premiums, 
many employers are now faced with consecu-
tive years of double digit premium increases. 

(3) Purchasing cooperatives owned by par-
ticipating businesses are a proven method of 
achieving the bargaining power necessary to 
manage the cost and quality of employer- 
sponsored health plans and other employee 
benefits. 

(4) The Employer Health Care Alliance Co-
operative has provided its members with 
health care purchasing power through pro-
vider contracting, data collection, activities 
to enhance quality improvements in the 
health care community, and activities to 
promote employee health care consumerism. 

(5) According to the National Business Co-
alition on Health, there are nearly 80 em-
ployer-led coalitions across the United 
States that collectively purchase health 
care, proactively challenge high costs and 
the inefficient delivery of health care, and 
share information on quality. These coali-
tions represent more than 10,000 employers. 

(b) PURPOSE.—It is the purpose of this title 
to build off of successful local employer-led 
health insurance initiatives by improving 
the value of their employees’ health care. 
SEC. ll03. GRANTS TO SELF INSURED BUSI-

NESSES TO FORM HEALTH CARE CO-
OPERATIVES. 

(a) AUTHORIZATION.—The Secretary of 
Health and Human Services (in this title re-
ferred to as the ‘‘Secretary’’), acting through 
the Director of the Agency for Healthcare 
Research and Quality, is authorized to award 
grants to eligible groups that meet the cri-
teria described in subsection (d), for the de-
velopment of health care purchasing co-
operatives. Such grants may be used to pro-
vide support for the professional staff of such 
cooperatives, and to obtain contracted serv-
ices for planning, development, and imple-
mentation activities for establishing such 
health care purchasing cooperatives. 

(b) ELIGIBLE GROUP DEFINED.— 
(1) IN GENERAL.—In this section, the term 

‘‘eligible group’’ means a consortium of 2 or 
more self-insured employers, including agri-
cultural producers, each of which are respon-
sible for their own health insurance risk pool 
with respect to their employees. 
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(2) NO TRANSFER OF RISK.—Individual em-

ployers who are members of an eligible group 
may not transfer insurance risk to such 
group. 

(c) APPLICATION.—An eligible group desir-
ing a grant under this section shall submit 
to the Secretary an application at such time, 
in such manner, and accompanied by such in-
formation as the Secretary may require. 

(d) CRITERIA.— 
(1) FEASIBILITY STUDY GRANTS.— 
(A) IN GENERAL.—An eligible group may 

submit an application under subsection (c) 
for a grant to conduct a feasibility study 
concerning the establishment of a health in-
surance purchasing cooperative. The Sec-
retary shall approve applications submitted 
under the preceding sentence if the study 
will consider the criteria described in para-
graph (2). 

(B) REPORT.—After completion of a feasi-
bility study under a grant under this section, 
an eligible group shall submit to the Sec-
retary a report describing the results of such 
study. 

(2) GRANT CRITERIA.—The criteria described 
in this paragraph include the following with 
respect to the eligible group: 

(A) The ability of the group to effectively 
pool the health care purchasing power of em-
ployers. 

(B) The ability of the group to provide data 
to employers to enable such employers to 
make data-based decisions regarding their 
health plans. 

(C) The ability of the group to drive qual-
ity improvement in the health care commu-
nity. 

(D) The ability of the group to promote 
health care consumerism through employee 
education, self-care, and comparative pro-
vider performance information. 

(E) The ability of the group to meet any 
other criteria determined appropriate by the 
Secretary. 

(e) COOPERATIVE GRANTS.—After the sub-
mission of a report by an eligible group 
under subsection (d)(1)(B), the Secretary 
shall determine whether to award the group 
a grant for the establishment of a coopera-
tive under subsection (a). In making a deter-
mination under the preceding sentence, the 
Secretary shall consider the criteria de-
scribed in subsection (d)(2) with respect to 
the group. 

(f) COOPERATIVES.— 
(1) IN GENERAL.—An eligible group awarded 

a grant under subsection (a) shall establish 
or expand a health insurance purchasing co-
operative that shall— 

(A) be a nonprofit organization; 
(B) be wholly owned, and democratically 

governed by its member-employers; 
(C) exist solely to serve the membership 

base; 
(D) be governed by a board of directors 

that is democratically elected by the cooper-
ative membership using a 1-member, 1-vote 
standard; and 

(E) accept any new member in accordance 
with specific criteria, including a limitation 
on the number of members, determined by 
the Secretary. 

(2) AUTHORIZED COOPERATIVE ACTIVITIES.—A 
cooperative established under paragraph (1) 
shall— 

(A) assist the members of the cooperative 
in pooling their health care insurance pur-
chasing power; 

(B) provide data to improve the ability of 
the members of the cooperative to make 
data-based decisions regarding their health 
plans; 

(C) conduct activities to enhance quality 
improvement in the health care community; 

(D) work to promote health care con-
sumerism through employee education, self- 

care, and comparative provider performance 
information; and 

(E) conduct any other activities deter-
mined appropriate by the Secretary. 

(g) REVIEW.— 
(1) IN GENERAL.—Not later than 1 year after 

the date on which grants are awarded under 
this section, and every 2 years thereafter, 
the Secretary shall study programs funded 
by grants under this section and provide to 
the appropriate committees of Congress a re-
port on the progress of such programs in im-
proving the access of employees to quality, 
affordable health insurance. 

(2) SLIDING SCALE FUNDING.—The Secretary 
shall use the information included in the re-
port under paragraph (1) to establish a sched-
ule for scaling back payments under this sec-
tion with the goal of ensuring that programs 
funded with grants under this section are 
self sufficient within 10 years. 
SEC. ll04. GRANTS TO SMALL BUSINESSES TO 

FORM HEALTH CARE COOPERA-
TIVES. 

The Secretary shall carry out a grant pro-
gram that is identical to the grant program 
provided in section ll03, except that an eli-
gible group for a grant under this section 
shall be a consortium of 2 or more employ-
ers, including agricultural producers, each of 
which— 

(1) have 99 employees or less; and 
(2) are purchasers of health insurance (are 

not self-insured) for their employees. 
SEC. ll05. AUTHORIZATION OF APPROPRIA-

TIONS. 
From the administrative funds provided to 

the Secretary, the Secretary may use not 
more than a total of $60,000,000 for fiscal 
years 2006 through 2015 to carry out this 
title. 

SA 3911. Ms. MURKOWSKI submitted 
an amendment intended to be proposed 
by her to the bill S. 1955, to amend title 
I of the Employee Retirement Security 
Act of 1974 and the Public Health Serv-
ice Act to expand health care access 
and reduce costs through the creation 
of small business health plans and 
through modernization of the health 
insurance marketplace; which was or-
dered to lie on the table; as follows: 

At the appropriate place, insert the fol-
lowing: 
SEC. ll. APPLICATION TO SMALL EMPLOYERS. 

Notwithstanding any other provision of 
this Act (or an amendment made by this 
Act), the provisions of this Act (and amend-
ments) shall only apply to small employers 
(as defined in section 808(a)(10) of the Em-
ployee Retirement Income Security Act of 
1974 (as added by section 101(a)) and includ-
ing self-employed individuals) and health in-
surance coverage issued through small em-
ployers or to the employees of small employ-
ers (or self-employed individuals). Nothing in 
this Act (or an amendment made by this 
Act) shall be construed to preempt or super-
sede State laws relating to health insurance 
offered in the large group or individual mar-
kets or to limit the application of section 
805(a)(3)(B) of the Employee Retirement In-
come Security Act of 1974 (as added by sec-
tion 101(a)). 

SA 3912. Mr. HARKIN submitted an 
amendment intended to be proposed by 
him to the bill S. 1955, to amend title 
I of the Employee Retirement Security 
Act of 1974 and the Public Health Serv-
ice Act to expand health care access 
and reduce costs through the creation 
of small business health plans and 
through modernization of the health 

insurance marketplace; which was or-
dered to lie on the table; as follows: 

At the appropriate place, insert the fol-
lowing: 
SEC. ll. LIMITATION ON APPLICATION OF CER-

TAIN PROVISIONS. 
Notwithstanding any other provision of 

this Act (or an amendment made by this 
Act), any provision of this Act (or amend-
ment) that has the effect of— 

(1) permitting a health insurance issuer to 
deny coverage for a preventive service that 
is recommended by the United States Pre-
ventive Services Task Force through a rat-
ing of ‘‘A’’ of ‘‘B’’; or 

(2) limiting the ability of a State to en-
force State laws that require the coverage 
described in paragraph (1); 
shall not apply and shall not be enforced. 

SA 3913. Mr. HARKIN submitted an 
amendment intended to be proposed by 
him to the bill S. 1955, to amend title 
I of the Employee Retirement Security 
Act of 1974 and the Public Health Serv-
ice Act to expand health care access 
and reduce costs through the creation 
of small business health plans and 
through modernization of the health 
insurance marketplace; which was or-
dered to lie on the table; as follows: 

At the appropriate place, insert the fol-
lowing: 
SEC. ll. LIMITATION ON APPLICATION OF CER-

TAIN PROVISIONS. 
Notwithstanding any other provision of 

this Act (or an amendment made by this 
Act), any provision of this Act (or amend-
ment) that has the effect of— 

(1) permitting a health insurance issuer to 
deny coverage for screening for obesity in 
adults and intensive counseling and behav-
ioral interventions to promote sustained 
weight loss for obese adults; or 

(2) limiting the ability of a State to en-
force State laws that require the coverage 
described in paragraph (1); 
shall not apply and shall not be enforced. 

SA 3914. Mr. HARKIN submitted an 
amendment intended to be proposed by 
him to the bill S. 1955, to amend title 
I of the Employee Retirement Security 
Act of 1974 and the Public Health Serv-
ice Act to expand health care access 
and reduce costs through the creation 
of small business health plans and 
through modernization of the health 
insurance marketplace; which was or-
dered to lie on the table; as follows: 

At the appropriate place, insert the fol-
lowing: 
SEC. ll. PROMOTING CESSATION OF TOBACCO 

USE BY PREGNANT WOMEN UNDER 
THE MEDICAID PROGRAM. 

(a) DROPPING EXCEPTION FROM MEDICAID 
PRESCRIPTION DRUG COVERAGE FOR TOBACCO 
CESSATION MEDICATIONS.—Section 1927(d)(2) 
of the Social Security Act (42 U.S.C. 1396r– 
8(d)(2)) is amended— 

(1) by striking subparagraph (E); 
(2) by redesignating subparagraphs (F) 

through (J) as subparagraphs (E) through (I), 
respectively; and 

(3) in subparagraph (F) (as redesignated by 
paragraph (2)), by inserting before the period 
at the end the following: ‘‘except, in the case 
of a pregnant woman, agents approved by the 
Food and Drug Administration for purposes 
of promoting, and when used to promote, to-
bacco cessation’’. 

(b) REQUIRING COVERAGE OF TOBACCO CES-
SATION COUNSELING SERVICES FOR PREGNANT 
WOMEN.—Section 1905 of the Social Security 
Act (42 U.S.C. 1396d(a)(4)) is amended— 

VerDate Mar 15 2010 23:42 Feb 05, 2014 Jkt 081600 PO 00000 Frm 00132 Fmt 4624 Sfmt 0634 E:\2006SENATE\S10MY6.REC S10MY6m
m

ah
er

 o
n 

D
S

K
C

G
S

P
4G

1 
w

ith
 S

O
C

IA
LS

E
C

U
R

IT
Y



CONGRESSIONAL RECORD — SENATE S4373 May 10, 2006 
(1) in subsection (a)(4)— 
(A) by striking ‘‘and’’ before ‘‘(C)’’; and 
(B) by inserting before the semicolon at 

the end the following new subparagraph: ‘‘; 
and (D) counseling for cessation of tobacco 
use (as defined in subsection (y)) for preg-
nant women’’; and 

(2) by adding at the end the following: 
‘‘(y)(1) For purposes of this title, the term 

‘counseling for cessation of tobacco use’ 
means therapy and counseling for cessation 
of tobacco use for pregnant women who use 
tobacco products or who are being treated 
for tobacco use that is furnished— 

‘‘(A) by or under the supervision of a physi-
cian; or 

‘‘(B) by any other health care professional 
who— 

‘‘(i) is legally authorized to furnish such 
services under State law (or the State regu-
latory mechanism provided by State law) of 
the State in which the services are fur-
nished; and 

‘‘(ii) is authorized to receive payment for 
other services under this title or is des-
ignated by the Secretary for this purpose. 

‘‘(2) Subject to paragraph (3), such term is 
limited to— 

‘‘(A) therapy and counseling services rec-
ommended in ‘Treating Tobacco Use and De-
pendence: A Clinical Practice Guideline’, 
published by the Public Health Service in 
June 2000, or any subsequent modification of 
such Guideline; and 

‘‘(B) such other therapy and counseling 
services that the Secretary recognizes to be 
effective. 

‘‘(3) Such term shall not include coverage 
for drugs or biologicals that are not other-
wise covered under this title.’’. 

(c) REMOVAL OF COST SHARING FOR TOBACCO 
CESSATION COUNSELING SERVICES FOR PREG-
NANT WOMEN.— 

(1) GENERAL COST SHARING PROTECTIONS.— 
Section 1916 of the Social Security Act (42 
U.S.C. 1396o) is amended in each of sub-
sections (a)(2)(B) and (b)(2)(B) by inserting ‘‘, 
and counseling for cessation of tobacco use 
(as defined in section 1905(y))’’ after ‘‘com-
plicate the pregnancy’’. 

(2) ALTERNATIVE COST SHARING.—Section 
1916A(b)(3)(B)(iii) of such Act (42 U.S.C. 
1396o–1(b)(3)(B)(iii)) is amended by inserting 
‘‘or to counseling for cessation of tobacco 
use (as defined in section 1905(y))’’ after 
‘‘‘‘complicate the pregnancy’’. 

(d) EFFECTIVE DATE.—The amendments 
made by this section shall take effect on the 
date of enactment of this Act and shall apply 
to services furnished on or after that date. 

SA 3915. Mr. NELSON of Florida (for 
himself and Ms. SNOWE) submitted an 
amendment intended to be proposed by 
him to the bill S. 1955, to amend title 
I of the Employee Retirement Security 
Act of 1974 and the Public Health Serv-
ice Act to expand health care access 
and reduce costs through the creation 
of small business health plans and 
through modernization of the health 
insurance marketplace; which was or-
dered to lie on the table; as follows: 

At the appropriate place, insert the fol-
lowing: 
SEC. ll. PROTECTION FOR MEDICARE BENE-

FICIARIES WHO ENROLL IN THE 
PRESCRIPTION DRUG BENEFIT DUR-
ING 2006. 

(a) IN GENERAL.—Section 1851(e)(3)(B) of 
the Social Security Act (42 U.S.C. 1395w– 
21(e)(3)(B)) is amended— 

(1) in clause (iii), by striking ‘‘May 15, 
2006’’ and inserting ‘‘December 31, 2006’’; and 

(2) by adding at the end the following new 
sentence: 

‘‘An individual making an election during 
the period beginning on November 15, 2006, 
and ending on December 15, 2006, shall speci-
fy whether the election is to be effective 
with respect to 2006 or with respect to 2007 
(or both).’’. 

(b) ONE-TIME CHANGE OF PLAN ENROLLMENT 
FOR MEDICARE PRESCRIPTION DRUG BENEFIT 
DURING ALL OF 2006.— 

(1) IN GENERAL.—Section 1851(e) of the So-
cial Security Act (42 U.S.C. 1395w–21(e)) is 
amended— 

(A) in paragraph (2)(B)— 
(i) in the heading, by striking ‘‘for first 6 

months’’; 
(ii) in clause (i), by striking ‘‘the first 6 

months of 2006,’’ and all that follows through 
‘‘is a Medicare+Choice eligible individual,’’ 
and inserting ‘‘2006,’’; and 

(iii) in clause (ii), by inserting ‘‘(other than 
during 2006)’’ after ‘‘paragraph (3)’’; and 

(B) in paragraph (4), by striking ‘‘2006’’ and 
inserting ‘‘2007’’ each place it appears. 

(2) CONFORMING AMENDMENT.—Section 
1860D–1(b)(1)(B)(iii) of the Social Security 
Act (42 U.S.C. 1395w–101(b)(1)(B)(iii)) is 
amended by striking ‘‘subparagraphs (B) and 
(C) of paragraph (2)’’ and inserting ‘‘para-
graph (2)(C)’’. 

(c) EFFECTIVE DATE.—The amendments 
made by this section shall take effect as if 
included in the enactment of section 101(a) of 
the Medicare Prescription Drug, Improve-
ment, and Modernization Act of 2003 (Public 
Law 108–173; 117 Stat. 2071). 

SA 3916. Mr. REID (for himself, Mrs. 
CLINTON, Mrs. MURRAY, and Mr. 
MENENDEZ) submitted an amendment 
intended to be proposed by him to the 
bill S. 1955, to amend title I of the Em-
ployee Retirement Security Act of 1974 
and the Public Health Service Act to 
expand health care access and reduce 
costs through the creation of small 
business health plans and through 
modernization of the health insurance 
marketplace; which was ordered to lie 
on the table; as follows: 

At the appropriate place, insert the fol-
lowing: 
SEC. ll. LIMITATION ON APPLICATION OF CER-

TAIN PROVISIONS. 
Notwithstanding any other provision of 

this Act (or an amendment made by this 
Act), any provision of this Act (or amend-
ment) that has the effect of— 

(1) permitting a health insurance issuer to 
deny, exclude, or restrict coverage for pre-
scription contraceptive drugs or devices ap-
proved by the Food and Drug Administra-
tion, or generic equivalents approved as sub-
stitutable by the Food and Drug Administra-
tion, and outpatient contraceptive services; 
or 

(2) limiting the ability of a State to en-
force State laws that prohibit denials, exclu-
sions, or restrictions of coverage described in 
paragraph (1); 
shall not apply and shall not be enforced. 

SA 3917. Mr. BAUCUS (for himself 
and Mr. REID) submitted an amend-
ment intended to be proposed by him 
to the bill S. 1955, to amend title I of 
the Employee Retirement Security Act 
of 1974 and the Public Health Service 
Act to expand health care access and 
reduce costs through the creation of 
small business health plans and 
through modernization of the health 
insurance marketplace; which was or-
dered to lie on the table; as follows: 

At the appropriate place, insert the fol-
lowing: 

SEC. ll. ADDITIONAL FUNDING FOR ENROLL-
MENT ASSISTANCE. 

(a) IN GENERAL.—There are appropriated, 
to be transferred from the Federal Supple-
mentary Medical Insurance Trust Fund, not 
to exceed $25,000,000 for the Centers for Medi-
care & Medicaid Services, for the purpose of 
ensuring that individuals have adequate ac-
cess to impartial advice on and assistance 
enrolling in the prescription drug program 
under part D of title XVIII of the Social Se-
curity Act. 

(b) USE OF FUNDS.—Amounts provided 
under subsection (a) shall be used for the fol-
lowing purposes: 

(1) GRANTS FOR STATE HEALTH INSURANCE 
ASSISTANCE PROGRAMS.—To provide addi-
tional grants to States for State health in-
surance counseling programs (receiving as-
sistance under section 4360 of the Omnibus 
Reconciliation Act of 1990) to broaden their 
capacity to— 

(A) provide personal and impartial assist-
ance to individuals seeking to enroll in a 
prescription drug plan or an MA–PD plan 
under such prescription drug program; 

(B) educate and assist individuals in apply-
ing for a low-income subsidy under section 
1860D–14 of such Act (42 U.S.C. 1395w–114); 
and 

(C) assist individuals in accessing benefits 
under such a prescription drug plan or such 
an MA–PD plan once they are enrolled in a 
plan. 

(2) GRANTS FOR INNOVATIVE PROGRAMS.—To 
provide grants to eligible States to support 
innovative programs that provide any of the 
services described in subparagraphs (A), (B), 
and (C) of paragraph (1). 

(3) PROMOTION.—To widely promote and 
disseminate information about the existence 
of, and services provided by, State health in-
surance counseling programs. 

(c) ADMINISTRATION.— 
(1) SHIPS.—The amount of a grant under 

subsection (b)(1) from the total amount 
made available for such grants shall be based 
on the number of part D eligible individuals 
(as defined in section 1860D–1(a)(3)(A) of the 
Social Security Act (42 U.S.C. 1395w– 
101(a)(3))) residing in a rural area (as deter-
mined by the Administrator of the Centers 
for Medicare & Medicaid Services) relative to 
the total number of such individuals in each 
State, as estimated by the Administrator. 

(2) INNOVATIVE PROGRAMS.—A State is eligi-
ble for a grant under subsection (b)(2) if the 
percentage of part D eligible individuals (as 
so defined) with creditable prescription drug 
coverage (as defined in section 1860D–13(b)(4) 
of the Social Security Act (42 U.S.C. 1395w– 
113(b)(4))) in the State is below the national 
average. 

(d) AVAILABILITY.—Amounts provided 
under subsection (a) shall remain available— 

(1) for obligation until December 31, 2008; 
and 

(2) for expenditure until December 31, 2010. 

SA 3918. Mr. DODD (for himself and 
Mr. MENENDEZ) submitted an amend-
ment intended to be proposed by him 
to the bill S. 1955, to amend title I of 
the Employee Retirement Security Act 
of 1974 and the Public Health Service 
Act to expand health care access and 
reduce costs through the creation of 
small business health plans and 
through modernization of the health 
insurance marketplace; which was or-
dered to lie on the table; as follows: 

At the appropriate place, insert the fol-
lowing: 
SEC. ll. LIMITATION ON APPLICATION OF CER-

TAIN PROVISIONS. 
Notwithstanding any other provision of 

this Act (or an amendment made by this 
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Act), any provision of this Act (or amend-
ment) that has the effect of preempting any 
State law that requires health plans and 
health insurance issuers to cover services for 
beneficiaries or enrollees participating in 
clinical trials shall not apply and shall not 
be enforced. 

SA 3919. Mr. DODD submitted an 
amendment intended to be proposed by 
him to the bill S. 1955, to amend title 
I of the Employee Retirement Security 
Act of 1974 and the Public Health Serv-
ice Act to expand health care access 
and reduce costs through the creation 
of small business health plans and 
through modernization of the health 
insurance marketplace; which was or-
dered to lie on the table; as follows: 

At the appropriate place, insert the fol-
lowing: 
SEC. ll. LIMITATION ON APPLICATION OF CER-

TAIN PROVISIONS. 
Notwithstanding any other provision of 

this Act (or an amendment made by this 
Act), any provision of this Act (or amend-
ment) that has the effect of preempting any 
State law that requires health plans and 
health insurance issuers to provide coverage 
for services for newborns and children, in-
cluding pediatric and well-child care, and 
immunizations shall not apply and shall not 
be enforced. 

SA 3920. Mr. DODD submitted an 
amendment intended to be proposed by 
him to the bill S. 1955, to amend title 
I of the Employee Retirement Security 
Act of 1974 and the Public Health Serv-
ice Act to expand health care access 
and reduce costs through the creation 
of small business health plans and 
through modernization of the health 
insurance marketplace; which was or-
dered to lie on the table; as follows: 

At the appropriate place, insert the fol-
lowing: 
SEC. ll. LIMITATION ON APPLICATION OF CER-

TAIN PROVISIONS. 
Notwithstanding any other provision of 

this Act (or an amendment made by this 
Act), any provision of this Act (or amend-
ment) that has the effect of permitting 
health insurance issuers to vary premiums 
based on health status shall not apply and 
shall not be enforced. 

SA 3921. Mrs. FEINSTEIN submitted 
an amendment intended to be proposed 
by her to the bill S. 1955, to amend title 
I of the Employee Retirement Security 
Act of 1974 and the Public Health Serv-
ice Act to expand health care access 
and reduce costs through the creation 
of small business health plans and 
through modernization of the health 
insurance marketplace; which was or-
dered to lie on the table; as follows: 

Strike all after the enacting clause insert 
the following: 
SECTION 1. SHORT TITLE. 

This Act may be cited as the ‘‘Internet 
Pharmacy Consumer Protection Act’’ or the 
‘‘Ryan Haight Act’’. 
SEC. 2. INTERNET SALES OF PRESCRIPTION 

DRUGS. 
(a) IN GENERAL.—Chapter 5 of the Federal 

Food, Drug, and Cosmetic Act (21 U.S.C. 351 
et seq.) is amended by inserting after section 
503A the following section: 
‘‘SEC. 503B. INTERNET SALES OF PRESCRIPTION 

DRUGS. 
‘‘(a) REQUIREMENTS REGARDING INFORMA-

TION ON INTERNET SITE.— 

‘‘(1) IN GENERAL.—A person may not dis-
pense a prescription drug pursuant to a sale 
of the drug by such person if— 

‘‘(A) the purchaser of the drug submitted 
the purchase order for the drug, or conducted 
any other part of the sales transaction for 
the drug, through an Internet site; 

‘‘(B) the person dispenses the drug to the 
purchaser by mailing or shipping the drug to 
the purchaser; and 

‘‘(C) such site, or any other Internet site 
used by such person for purposes of sales of 
a prescription drug, fails to meet each of the 
requirements specified in paragraph (2), 
other than a site or pages on a site that— 

‘‘(i) are not intended to be accessed by pur-
chasers or prospective purchasers; or 

‘‘(ii) provide an Internet information loca-
tion tool within the meaning of section 
231(e)(5) of the Communications Act of 1934 
(47 U.S.C. 231(e)(5)). 

‘‘(2) REQUIREMENTS.—With respect to an 
Internet site, the requirements referred to in 
subparagraph (C) of paragraph (1) for a per-
son to whom such paragraph applies are as 
follows: 

‘‘(A) Each page of the site shall include ei-
ther the following information or a link to a 
page that provides the following informa-
tion: 

‘‘(i) The name of such person. 
‘‘(ii) Each State in which the person is au-

thorized by law to dispense prescription 
drugs. 

‘‘(iii) The address and telephone number of 
each place of business of the person with re-
spect to sales of prescription drugs through 
the Internet, other than a place of business 
that does not mail or ship prescription drugs 
to purchasers. 

‘‘(iv) The name of each individual who 
serves as a pharmacist for prescription drugs 
that are mailed or shipped pursuant to the 
site, and each State in which the individual 
is authorized by law to dispense prescription 
drugs. 

‘‘(v) If the person provides for medical con-
sultations through the site for purposes of 
providing prescriptions, the name of each in-
dividual who provides such consultations; 
each State in which the individual is li-
censed or otherwise authorized by law to 
provide such consultations or practice medi-
cine; and the type or types of health profes-
sions for which the individual holds such li-
censes or other authorizations. 

‘‘(B) A link to which paragraph (1) applies 
shall be displayed in a clear and prominent 
place and manner, and shall include in the 
caption for the link the words ‘licensing and 
contact information’. 

‘‘(b) INTERNET SALES WITHOUT APPRO-
PRIATE MEDICAL RELATIONSHIPS.— 

‘‘(1) IN GENERAL.—Except as provided in 
paragraph (2), a person may not dispense a 
prescription drug, or sell such a drug, if— 

‘‘(A) for purposes of such dispensing or 
sale, the purchaser communicated with the 
person through the Internet; 

‘‘(B) the patient for whom the drug was 
dispensed or purchased did not, when such 
communications began, have a prescription 
for the drug that is valid in the United 
States; 

‘‘(C) pursuant to such communications, the 
person provided for the involvement of a 
practitioner, or an individual represented by 
the person as a practitioner, and the practi-
tioner or such individual issued a prescrip-
tion for the drug that was purchased; 

‘‘(D) the person knew, or had reason to 
know, that the practitioner or the individual 
referred to in subparagraph (C) did not, when 
issuing the prescription, have a qualifying 
medical relationship with the patient; and 

‘‘(E) the person received payment for the 
dispensing or sale of the drug. 

For purposes of subparagraph (E), payment 
is received if money or other valuable con-
sideration is received. 

‘‘(2) EXCEPTIONS.—Paragraph (1) does not 
apply to— 

‘‘(A) the dispensing or selling of a prescrip-
tion drug pursuant to telemedicine practices 
sponsored by— 

‘‘(i) a hospital that has in effect a provider 
agreement under title XVIII of the Social 
Security Act (relating to the Medicare pro-
gram); or 

‘‘(ii) a group practice that has not fewer 
than 100 physicians who have in effect pro-
vider agreements under such title; or 

‘‘(B) the dispensing or selling of a prescrip-
tion drug pursuant to practices that promote 
the public health, as determined by the Sec-
retary by regulation. 

‘‘(3) QUALIFYING MEDICAL RELATIONSHIP.— 
‘‘(A) IN GENERAL.—With respect to issuing 

a prescription for a drug for a patient, a 
practitioner has a qualifying medical rela-
tionship with the patient for purposes of this 
section if— 

‘‘(i) at least one in-person medical evalua-
tion of the patient has been conducted by the 
practitioner; or 

‘‘(ii) the practitioner conducts a medical 
evaluation of the patient as a covering prac-
titioner. 

‘‘(B) IN-PERSON MEDICAL EVALUATION.—A 
medical evaluation by a practitioner is an 
in-person medical evaluation for purposes of 
this section if the practitioner is in the phys-
ical presence of the patient as part of con-
ducting the evaluation, without regard to 
whether portions of the evaluation are con-
ducted by other health professionals. 

‘‘(C) COVERING PRACTITIONER.—With respect 
to a patient, a practitioner is a covering 
practitioner for purposes of this section if 
the practitioner conducts a medical evalua-
tion of the patient at the request of a practi-
tioner who has conducted at least one in-per-
son medical evaluation of the patient and is 
temporarily unavailable to conduct the eval-
uation of the patient. A practitioner is a cov-
ering practitioner without regard to whether 
the practitioner has conducted any in-person 
medical evaluation of the patient involved. 

‘‘(4) RULES OF CONSTRUCTION.— 
‘‘(A) INDIVIDUALS REPRESENTED AS PRACTI-

TIONERS.—A person who is not a practitioner 
(as defined in subsection (d)(1)) lacks legal 
capacity under this section to have a quali-
fying medical relationship with any patient. 

‘‘(B) STANDARD PRACTICE OF PHARMACY.— 
Paragraph (1) may not be construed as pro-
hibiting any conduct that is a standard prac-
tice in the practice of pharmacy. 

‘‘(C) APPLICABILITY OF REQUIREMENTS.— 
Paragraph (3) may not be construed as hav-
ing any applicability beyond this section, 
and does not affect any State law, or inter-
pretation of State law, concerning the prac-
tice of medicine. 

‘‘(c) ACTIONS BY STATES.— 
‘‘(1) IN GENERAL.—Whenever an attorney 

general of any State has reason to believe 
that the interests of the residents of that 
State have been or are being threatened or 
adversely affected because any person has 
engaged or is engaging in a pattern or prac-
tice that violates section 301(l), the State 
may bring a civil action on behalf of its resi-
dents in an appropriate district court of the 
United States to enjoin such practice, to en-
force compliance with such section (includ-
ing a nationwide injunction), to obtain dam-
ages, restitution, or other compensation on 
behalf of residents of such State, to obtain 
reasonable attorneys fees and costs if the 
State prevails in the civil action, or to ob-
tain such further and other relief as the 
court may deem appropriate. 
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‘‘(2) NOTICE.—The State shall serve prior 

written notice of any civil action under para-
graph (1) or (5)(B) upon the Secretary and 
provide the Secretary with a copy of its com-
plaint, except that if it is not feasible for the 
State to provide such prior notice, the State 
shall serve such notice immediately upon in-
stituting such action. Upon receiving a no-
tice respecting a civil action, the Secretary 
shall have the right— 

‘‘(A) to intervene in such action; 
‘‘(B) upon so intervening, to be heard on all 

matters arising therein; and 
‘‘(C) to file petitions for appeal. 
‘‘(3) CONSTRUCTION.—For purposes of bring-

ing any civil action under paragraph (1), 
nothing in this chapter shall prevent an at-
torney general of a State from exercising the 
powers conferred on the attorney general by 
the laws of such State to conduct investiga-
tions or to administer oaths or affirmations 
or to compel the attendance of witnesses or 
the production of documentary and other 
evidence. 

‘‘(4) VENUE; SERVICE OF PROCESS.—Any civil 
action brought under paragraph (1) in a dis-
trict court of the United States may be 
brought in the district in which the defend-
ant is found, is an inhabitant, or transacts 
business or wherever venue is proper under 
section 1391 of title 28, United States Code. 
Process in such an action may be served in 
any district in which the defendant is an in-
habitant or in which the defendant may be 
found. 

‘‘(5) ACTIONS BY OTHER STATE OFFICIALS.— 
‘‘(A) Nothing contained in this section 

shall prohibit an authorized State official 
from proceeding in State court on the basis 
of an alleged violation of any civil or crimi-
nal statute of such State. 

‘‘(B) In addition to actions brought by an 
attorney general of a State under paragraph 
(1), such an action may be brought by offi-
cers of such State who are authorized by the 
State to bring actions in such State on be-
half of its residents. 

‘‘(d) GENERAL DEFINITIONS.—For purposes 
of this section: 

‘‘(1) The term ‘practitioner’ means a prac-
titioner referred to in section 503(b)(1) with 
respect to issuing a written or oral prescrip-
tion. 

‘‘(2) The term ‘prescription drug’ means a 
drug that is subject to section 503(b)(1). 

‘‘(3) The term ‘qualifying medical relation-
ship’, with respect to a practitioner and a pa-
tient, has the meaning indicated for such 
term in subsection (b). 

‘‘(e) INTERNET-RELATED DEFINITIONS.— 
‘‘(1) IN GENERAL.—For purposes of this sec-

tion: 
‘‘(A) The term ‘Internet’ means collec-

tively the myriad of computer and tele-
communications facilities, including equip-
ment and operating software, which com-
prise the interconnected world-wide network 
of networks that employ the transmission 
control protocol/internet protocol, or any 
predecessor or successor protocols to such 
protocol, to communicate information of all 
kinds by wire or radio. 

‘‘(B) The term ‘link’, with respect to the 
Internet, means one or more letters, words, 
numbers, symbols, or graphic items that ap-
pear on a page of an Internet site for the pur-
pose of serving, when activated, as a method 
for executing an electronic command— 

‘‘(i) to move from viewing one portion of a 
page on such site to another portion of the 
page; 

‘‘(ii) to move from viewing one page on 
such site to another page on such site; or 

‘‘(iii) to move from viewing a page on one 
Internet site to a page on another Internet 
site. 

‘‘(C) The term ‘page’, with respect to the 
Internet, means a document or other file 
accessed at an Internet site. 

‘‘(D)(i) The terms ‘site’ and ‘address’, with 
respect to the Internet, mean a specific loca-
tion on the Internet that is determined by 
Internet Protocol numbers. Such term in-
cludes the domain name, if any. 

‘‘(ii) The term ‘domain name’ means a 
method of representing an Internet address 
without direct reference to the Internet Pro-
tocol numbers for the address, including 
methods that use designations such as 
‘.com’, ‘.edu’, ‘.gov’, ‘.net’, or ‘.org’. 

‘‘(iii) The term ‘Internet Protocol num-
bers’ includes any successor protocol for de-
termining a specific location on the Inter-
net. 

‘‘(2) AUTHORITY OF SECRETARY.—The Sec-
retary may by regulation modify any defini-
tion under paragraph (1) to take into ac-
count changes in technology. 

‘‘(f) INTERACTIVE COMPUTER SERVICE; AD-
VERTISING.—No provider of an interactive 
computer service, as defined in section 
230(f)(2) of the Communications Act of 1934 
(47 U.S.C. 230(f)(2)), or of advertising services 
shall be liable under this section for dis-
pensing or selling prescription drugs in vio-
lation of this section on account of another 
person’s selling or dispensing such drugs, 
provided that the provider of the interactive 
computer service or of advertising services 
does not own or exercise corporate control 
over such person.’’. 

(b) INCLUSION AS PROHIBITED ACT.—Section 
301 of the Federal Food, Drug, and Cosmetic 
Act (21 U.S.C. 331) is amended by inserting 
after paragraph (k) the following: 

‘‘(l) The dispensing or selling of a prescrip-
tion drug in violation of section 503B.’’. 

(c) INTERNET SALES OF PRESCRIPTION 
DRUGS; CONSIDERATION BY SECRETARY OF 
PRACTICES AND PROCEDURES FOR CERTIFI-
CATION OF LEGITIMATE BUSINESSES.—In car-
rying out section 503B of the Federal Food, 
Drug, and Cosmetic Act (as added by sub-
section (a) of this section), the Secretary of 
Health and Human Services shall take into 
consideration the practices and procedures of 
public or private entities that certify that 
businesses selling prescription drugs through 
Internet sites are legitimate businesses, in-
cluding practices and procedures regarding 
disclosure formats and verification pro-
grams. 

(d) REPORTS REGARDING INTERNET-RELATED 
VIOLATIONS OF STATE AND FEDERAL LAWS ON 
DISPENSING OF DRUGS.— 

(1) IN GENERAL.—The Secretary of Health 
and Human Services (referred to in this sub-
section as the ‘‘Secretary’’) shall, pursuant 
to the submission of an application meeting 
the criteria of the Secretary, make an award 
of a grant or contract to the National Clear-
inghouse on Internet Prescribing (operated 
by the Federation of State Medical Boards) 
for the purpose of— 

(A) identifying Internet sites that appear 
to be in violation of State or Federal laws 
concerning the dispensing of drugs; 

(B) reporting such sites to State medical 
licensing boards and State pharmacy licens-
ing boards, and to the Attorney General and 
the Secretary, for further investigation; and 

(C) submitting, for each fiscal year for 
which the award under this subsection is 
made, a report to the Secretary describing 
investigations undertaken with respect to 
violations described in subparagraph (A). 

(2) AUTHORIZATION OF APPROPRIATIONS.— 
For the purpose of carrying out paragraph 
(1), there is authorized to be appropriated 
$100,000 for each of the fiscal years 2006 
through 2008. 

(e) EFFECTIVE DATE.—The amendments 
made by subsections (a) and (b) take effect 
upon the expiration of the 60-day period be-

ginning on the date of the enactment of this 
Act, without regard to whether a final rule 
to implement such amendments has been 
promulgated by the Secretary of Health and 
Human Services under section 701(a) of the 
Federal Food, Drug, and Cosmetic Act. The 
preceding sentence may not be construed as 
affecting the authority of such Secretary to 
promulgate such a final rule. 

SA 3922. Mr. SALAZAR submitted an 
amendment intended to be proposed by 
him to the bill S. 1955, to amend title 
I of the Employee Retirement Security 
Act of 1974 and the Public Health Serv-
ice Act to expand health care access 
and reduce costs through the creation 
of small business health plans and 
through modernization of the health 
insurance marketplace; which was or-
dered to lie on the table; as follows: 

At the end of the bill, add the following: 
TITLE ll—NATIONAL COMMISSION ON 

HEALTH CARE ACT 
SEC. ll1. SHORT TITLE. 

This title may be cited as the ‘‘National 
Commission on Health Care Act’’. 
SEC. ll2. FINDINGS. 

Congress makes the following findings: 
(1) Americans spent $1.9 trillion on health 

care in 2005, up from $1.4 trillion in 2001. 
(2) While 174 million Americans were cov-

ered by employer-sponsored health insurance 
in 2004, rising health care costs to both em-
ployers and employees jeopardize the ability 
of employers and employees to maintain 
needed coverage. 

(3) One in every 6 people in the United 
States, or approximately 46 million people 
lacked health insurance in 2004, and the 
number of uninsured individuals is expected 
to grow. 

(4) The medicare program under title XVIII 
of the Social Security Act (42 U.S.C. 1395 et 
seq.) provided health insurance to 41.7 mil-
lion elderly and disabled Americans in 2004, 
while the medicaid program under title XIX 
of the Social Security Act (42 U.S.C. 1396 et 
seq.) provided health care for 55 million low- 
income children and their parents, pregnant 
women, and low-income elderly individuals 
in 2004. Federal and State government ex-
penditures for both programs were approxi-
mately $606 billion in 2004. 
SEC. ll3. PURPOSE. 

The purpose of this title is to establish a 
National Commission on Health Care to— 

(1) examine and report on— 
(A) the factors leading to the rising costs 

of health care for individuals and businesses 
participating in employer-based health in-
surance and the rising health care expendi-
tures for public health care programs; 

(B) the barriers that prevent individuals 
from securing adequate health care cov-
erage; and 

(C) the issues faced by people covered by 
public health care programs; 

(2) ascertain, evaluate, and report on the 
evidence developed by all relevant Federal, 
State, and local governmental agencies re-
garding the facts and circumstances sur-
rounding rising health care costs and the 
barriers to adequate insurance coverage; 

(3) build upon the investigations of past 
and current entities by reviewing the find-
ings, conclusions, and recommendations of— 

(A) executive branch, congressional, or 
independent commission investigations into 
the issues of health care services or health 
care costs; and 

(B) State and local entities that have de-
veloped innovative solutions to deal with the 
health care needs in their respective commu-
nities; and 
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(4) investigate and report to the President 

and the Congress on its findings, conclu-
sions, and recommendations for policy solu-
tions to the health care problems, including 
current private and public services and the 
lack of health care insurance for more than 
45,800,0000 Americans. 
SEC. ll4. ESTABLISHMENT. 

There is established in the legislative 
branch the National Commission on Health 
Care (referred to in this title as the ‘‘Com-
mission’’). 
SEC. ll5. COMPOSITION OF COMMISSION. 

(a) MEMBERS.—The Commission shall be 
composed of 10 members, of whom— 

(1) 1 member shall be appointed by the 
President, who shall serve as the chairperson 
of the Commission; 

(2) 1 member shall be appointed jointly by 
the Majority Leader of the Senate and the 
Speaker of the House of Representatives, 
after consultation with the Minority Leader 
of the Senate and the Minority Leader of the 
House of Representatives, who shall serve as 
vice chairperson of the Commission; 

(3) 2 members shall be appointed by the 
senior member of the Republican leadership 
of the Senate; 

(4) 2 members shall be appointed by the 
senior member of the Democratic leadership 
of the Senate; 

(5) 2 members shall be appointed by the 
senior member of the Republican leadership 
of the House of Representatives; and 

(6) 2 members shall be appointed by the 
senior member of the Democratic leadership 
of the House of Representatives. 

(b) QUALIFICATIONS; INITIAL MEETING.— 
(1) POLITICAL PARTY AFFILIATION.—Not 

more than 5 members of the Commission 
shall be from the same political party. 

(2) NONGOVERNMENTAL APPOINTEES.—An in-
dividual appointed to the Commission may 
not be an officer or employee of the Federal 
Government or any State or local govern-
ment. 

(3) OTHER QUALIFICATIONS.—It is the sense 
of Congress that individuals appointed to the 
Commission should be prominent United 
States citizens, with national recognition 
and significant depth of experience in such 
professions or memberships as governmental 
service, health care services, health care ad-
ministration, business, public administra-
tion, and research institutions or programs 
with health care emphasis. 

(4) DEADLINE FOR APPOINTMENT.—All mem-
bers of the Commission shall be appointed 
not later than May 15, 2006, or 60 days after 
the date of enactment of this title, which-
ever is later. 

(5) INITIAL MEETING.—The Commission 
shall meet and begin the operations of the 
Commission as soon as practicable after all 
members of the Commission are appointed. 

(c) QUORUM; VACANCIES.—After its initial 
meeting, the Commission shall meet upon 
the call of the chairperson or a majority of 
its members. Six members of the Commis-
sion shall constitute a quorum. Any vacancy 
in the Commission shall not affect its pow-
ers, and shall be filled in the same manner in 
which the original appointment was made. 
SEC. ll6. FUNCTIONS OF COMMISSION. 

(a) IN GENERAL.—The functions of the Com-
mission are to— 

(1) conduct a study that— 
(A) investigates relevant facts and experi-

ences relating to the problems within the 
sphere of health care, including any relevant 
legislation, Executive order, regulation, 
plan, policy, practice, or procedure; and 

(B) investigates relevant facts and cir-
cumstances relating to— 

(i) the rising costs of health care; 
(ii) the impact of the rising costs of health 

care on American businesses; 

(iii) the provision of health care by State 
and local health care agencies; 

(iv) the effects of increases in insurance 
premiums on health care coverage for busi-
nesses and individuals; 

(v) the private health insurance industry; 
(vi) the public health programs; 
(vii) innovations and reforms necessary to 

increase the provision of affordable, quality 
health care to all Americans; 

(viii) the role of congressional oversight 
and resource allocation; and 

(ix) other areas of the public and private 
sectors determined relevant by the Commis-
sion for its inquiry; 

(2) identify, review, and evaluate the les-
sons learned from past legislative struc-
turing of health care, coordination, manage-
ment policies, and procedures of the Federal 
Government, and, when appropriate, State 
and local governments and nongovernmental 
entities, relative to administering, rep-
resenting and implementing and receiving 
health care; and 

(3) submit to the President and Congress 
such reports as are required by this title con-
taining such findings, conclusions, and rec-
ommendations as the Commission shall de-
termine, including proposing organization, 
coordination, planning, management ar-
rangements, procedures, rules, and regula-
tions. 

SEC. ll7. POWERS OF COMMISSION. 

(a) HEARINGS AND EVIDENCE.—The Commis-
sion or, on the authority of the Commission, 
any subcommittee or member thereof, may 
hold such hearings, sit and act at such times 
and places, take such testimony, and receive 
such evidence as the Commission determines 
appropriate for the purposes of carrying out 
this title. 

(b) CONTRACTING.—The Commission may, 
to such extent and in such amounts as are 
provided for in appropriation Acts, enter 
into contracts to enable the Commission to 
discharge its duties under this title. 

(c) INFORMATION FROM FEDERAL AGEN-
CIES.— 

(1) IN GENERAL.—The Commission is au-
thorized to secure directly from any execu-
tive department, bureau, agency, board, 
commission, office, independent establish-
ment, or instrumentality of the Government, 
information, suggestions, estimates, and sta-
tistics for the purposes of this title. Each de-
partment, bureau, agency, board, commis-
sion, office, independent establishment, or 
instrumentality shall, to the extent author-
ized by law, furnish such information, sug-
gestions, estimates, and statistics directly to 
the Commission, upon request made by the 
chairperson, the chairperson of any sub-
committee created by a majority of the 
Commission, or any member designated by a 
majority of the Commission. 

(2) RECEIPT, HANDLING STORAGE, AND DIS-
SEMINATION.—Information shall only be re-
ceived, handled, stored, and disseminated by 
members of the Commission and its staff 
consistent with all applicable statutes, regu-
lations, and Executive orders. 

(d) ASSISTANCE FROM FEDERAL AGENCIES.— 
(1) GENERAL SERVICES ADMINISTRATION.— 

The Administrator of General Services shall 
provide to the Commission on a reimburs-
able basis administrative support and other 
services for the performance of the Commis-
sion’s functions. 

(2) OTHER DEPARTMENTS AND AGENCIES.—In 
addition to the assistance prescribed in para-
graph (1), departments and agencies of the 
United States may provide to the Commis-
sion such services, funds, facilities, staff, and 
other support services as they may deter-
mine advisable and as may be authorized by 
law. 

(e) GIFTS.—The Commission may accept, 
use, and dispose of gifts or donations of serv-
ices or property. 

(f) POSTAL SERVICES.—The Commission 
may use the United States mails in the same 
manner and under the same conditions as de-
partments and agencies of the United States. 
SEC. ll8. STAFF OF COMMISSION. 

(a) IN GENERAL.— 
(1) APPOINTMENT AND COMPENSATION.—The 

chairperson of the Commission, in consulta-
tion with vice chairperson, in accordance 
with rules agreed upon by the Commission, 
may appoint and fix the compensation of a 
staff director and such other personnel as 
may be necessary to enable the Commission 
to carry out its functions, without regard to 
the provisions of title 5, United States Code, 
governing appointments in the competitive 
service, and without regard to the provisions 
of chapter 51 and subchapter III of chapter 53 
of such title relating to classification and 
General Schedule pay rates, except that no 
rate of pay fixed under this subsection may 
exceed the equivalent of that payable for a 
position at level V of the Executive Schedule 
under section 5316 of title 5, United States 
Code. 

(2) PERSONNEL AS FEDERAL EMPLOYEES.— 
(A) IN GENERAL.—The staff director and 

any personnel of the Commission who are 
employees shall be employees under section 
2105 of title 5, United States Code, for pur-
poses of chapters 63, 81, 83, 84, 85, 87, 89, and 
90 of that title. 

(B) MEMBERS OF COMMISSION.—Subpara-
graph (A) shall not be construed to apply to 
members of the Commission. 

(b) DETAILEES.—Any Federal Government 
employee may be detailed to the Commission 
without reimbursement from the Commis-
sion, and such detailee shall retain the 
rights, status, and privileges of the detailee’s 
regular employment without interruption. 

(c) CONSULTANT SERVICES.—The Commis-
sion is authorized to procure the services of 
experts and consultants in accordance with 
section 3109 of title 5, United States Code, 
but at rates not to exceed the daily rate paid 
a person occupying a position at level IV of 
the Executive Schedule under section 5315 of 
title 5, United States Code. 
SEC. ll9. COMPENSATION AND TRAVEL EX-

PENSES. 
(a) COMPENSATION.—Each member of the 

Commission may be compensated at a rate 
not to exceed the daily equivalent of the an-
nual rate of basic pay in effect for a position 
at level IV of the Executive Schedule under 
section 5315 of title 5, United States Code, for 
each day during which that member is en-
gaged in the actual performance of the du-
ties of the Commission. 

(b) TRAVEL EXPENSES.—While away from 
their homes or regular places of business in 
the performance of services for the Commis-
sion, members of the Commission shall be al-
lowed travel expenses, including per diem in 
lieu of subsistence, in the same manner as 
persons employed intermittently in the Gov-
ernment service are allowed expenses under 
section 5703(b) of title 5, United States Code. 
SEC. l10. REPORTS OF COMMISSION; TERMI-

NATION. 
(a) INTERIM REPORTS.—The Commission 

may submit to the President and Congress 
interim reports containing such findings, 
conclusions, and recommendations for cor-
rective measures as have been agreed to by a 
majority of Commission members. 

(b) FINAL REPORT.—Not later than 12 
months after the date of the enactment of 
this title, the Commission shall submit to 
the President and Congress a final report 
containing such findings, conclusions, and 
recommendations for corrective measures as 
have been agreed to by a majority of Com-
mission members. 
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(c) TERMINATION.— 
(1) IN GENERAL.—The Commission, and all 

the authorities of this title, shall terminate 
60 days after the date on which the final re-
port is submitted under subsection (b). 

(2) ADMINISTRATIVE ACTIVITIES BEFORE TER-
MINATION.—The Commission may use the 60 
day period referred to in paragraph (1) for 
the purpose of concluding its activities, in-
cluding providing testimony to committees 
of Congress concerning its reports and dis-
seminating the final report. 
SEC. l11. FUNDING. 

(a) AUTHORIZATION OF APPROPRIATIONS.— 
There is authorized to be appropriated to 
carry out this title $6,000,000. 

(b) DURATION OF AVAILABILITY.—Amounts 
made available to the Commission under 
subsection (a) shall remain available until 
the termination of the Commission. 

SA 3923. Ms. STABENOW (for herself 
and Mr. LEVIN) submitted an amend-
ment intended to be proposed by her to 
the bill S. 1955, to amend title I of the 
Employee Retirement Security Act of 
1974 and the Public Health Service Act 
to expand health care access and re-
duce the costs through the creation of 
small business health plans and 
through modernization of the health 
insurance marketplace; which was or-
dered to lie on the table; as follows: 

At the appropriate place, insert the fol-
lowing: 

TITLE ll—THREE-SHARE PROGRAM 
SEC. ll01. THREE-SHARE PROGRAMS. 

Title XXIX of the Public Health Service 
Act, as added by section 201, is amended by 
adding at the end the following: 

‘‘Subtitle C—Providing for the Uninsured 
‘‘SEC. 2941. THREE-SHARE PROGRAMS. 

‘‘(a) PILOT PROGRAMS.—The Secretary, act-
ing through the Administrator, shall award 
grants under this section for the startup and 
operation of 25 eligible three-share pilot pro-
grams for a 5-year period. 

‘‘(b) GRANTS FOR THREE-SHARE PRO-
GRAMS.— 

‘‘(1) ESTABLISHMENT.—The Administrator 
may award grants to eligible entities— 

‘‘(A) to establish three-share programs; 
‘‘(B) to provide for contributions to the 

premiums assessed for coverage under a 
three-share program as provided for in sub-
section (c)(2)(B)(iii); and 

‘‘(C) to establish risk pools. 
‘‘(2) THREE-SHARE PROGRAM PLAN.—Each 

entity desiring a grant under this subsection 
shall develop a plan for the establishment 
and operation of a three-share program that 
meets the requirements of paragraphs (2) and 
(3) of subsection (c). 

‘‘(3) APPLICATION.—Each entity desiring a 
grant under this subsection shall submit an 
application to the Administrator at such 
time, in such manner and containing such 
information as the Administrator may re-
quire, including— 

‘‘(A) the three-share program plan de-
scribed in paragraph (2); and 

‘‘(B) an assurance that the eligible entity 
will— 

‘‘(i) determine a benefit package; 
‘‘(ii) recruit businesses and employees for 

the three-share program; 
‘‘(iii) build and manage a network of 

health providers or contract with an existing 
network or licensed insurance provider; 

‘‘(iv) manage all administrative needs; and 
‘‘(v) establish relationships among commu-

nity, business, and provider interests. 
‘‘(4) PRIORITY.—In awarding grants under 

this section the Administrator shall give pri-
ority to an applicant— 

‘‘(A) that is an existing three-share pro-
gram; 

‘‘(B) that is an eligible three-share pro-
gram that has demonstrated community sup-
port; or 

‘‘(C) that is located in a State with insur-
ance laws and regulations that permit three- 
share program expansion. 

‘‘(c) GRANT ELIGIBILITY.— 
‘‘(1) IN GENERAL.—The Secretary, acting 

through the Administrator, shall promulgate 
regulations providing for the eligibility of 
three-share programs for participation in the 
pilot program under this section. 

‘‘(2) THREE-SHARE PROGRAM REQUIRE-
MENTS.— 

‘‘(A) IN GENERAL.—To be determined to be 
an eligible three-share program for purposes 
of participation in the pilot program under 
this section a three-share program shall— 

‘‘(i) be either a non-profit or local govern-
mental entity; 

‘‘(ii) define the region in which such pro-
gram will provide services; 

‘‘(iii) have the capacity to carry out ad-
ministrative functions of managing health 
plans, including monthly billings, 
verification/enrollment of eligible employers 
and employees, maintenance of membership 
rosters, development of member materials 
(such as handbooks and identification cards), 
customer service, and claims processing; and 

‘‘(iv) have demonstrated community in-
volvement. 

‘‘(B) PAYMENT.—To be eligible under para-
graph (1), a three-share program shall pay 
the costs of services provided under subpara-
graph (A)(ii) by charging a monthly pre-
mium for each covered individual to be di-
vided as follows: 

‘‘(i) Not more than 30 percent of such pre-
mium shall be paid by a qualified employee 
desiring coverage under the three-share pro-
gram. 

‘‘(ii) Not more than 30 percent of such pre-
mium shall be paid by the qualified employer 
of such a qualified employee. 

‘‘(iii) At least 40 percent of such premium 
shall be paid from amounts provided under a 
grant under this section. 

‘‘(iv) Any remaining amount shall be paid 
by the three-share program from other pub-
lic, private, or charitable sources. 

‘‘(C) PROGRAM FLEXIBILITY.—A three-share 
program may set an income eligibility guide-
line for enrollment purposes. 

‘‘(3) COVERAGE.— 
‘‘(A) IN GENERAL.—To be an eligible three- 

share program under this section, the three- 
share program shall provide at least the fol-
lowing benefits: 

‘‘(i) Physicians services. 
‘‘(ii) In-patient hospital services. 
‘‘(iii) Out-patient services. 
‘‘(iv) Emergency room visits. 
‘‘(v) Emergency ambulance services. 
‘‘(vi) Diagnostic lab fees and x-rays. 
‘‘(vii) Prescription drug benefits. 
‘‘(B) LIMITATION.—Nothing in subparagraph 

(A) shall be construed to require that a 
three-share program provide coverage for 
services performed outside the region de-
scribed in paragraph (2)(A)(i). 

‘‘(C) PREEXISTING CONDITIONS.—A program 
described in subparagraph (A) shall not be an 
eligible three-share program under para-
graph (1) if any individual can be excluded 
from coverage under such program because 
of a preexisting health condition. 

‘‘(d) GRANTS FOR EXISTING THREE-SHARE 
PROGRAMS TO MEET CERTIFICATION REQUIRE-
MENTS.— 

‘‘(1) IN GENERAL.—The Administrator may 
award grants to three-share programs that 
are operating on the date of enactment of 
this section. 

‘‘(2) APPLICATION.—Each eligible entity de-
siring a grant under this subsection shall 

submit an application to the Administrator 
at such time, in such manner, and con-
taining such information as the Adminis-
trator may require. 

‘‘(e) APPLICATION OF STATE LAWS.—Nothing 
in this section shall be construed to preempt 
State law. 

‘‘(f) DISTRESSED BUSINESS FORMULA.— 
‘‘(1) IN GENERAL.—Not later than 60 days 

after the date of enactment of this section, 
the Administrator of the Health Resources 
and Services Administration shall develop a 
formula to determine which businesses qual-
ify as distressed businesses for purposes of 
this section. 

‘‘(2) EFFECT ON INSURANCE MARKET.—Grant-
ing eligibility to a distressed business using 
the formula under paragraph (1) shall not 
interfere with the insurance market. Any 
business found to have reduced benefits to 
qualify as a distressed business under the 
formula under paragraph (1) shall not be eli-
gible to be a three-share program for pur-
poses of this section. 

‘‘(g) DEFINITIONS.—In this section: 
‘‘(1) ADMINISTRATOR.—The term ‘Adminis-

trator’ means the Administrator of the 
Health Resources and Services Administra-
tion. 

‘‘(2) COVERED INDIVIDUAL.—The term ‘cov-
ered individual’ means— 

‘‘(A) a qualified employee; or 
‘‘(B) a child under the age of 23 or a spouse 

of such qualified employee who— 
‘‘(i) lacks access to health care coverage 

through their employment or employer; 
‘‘(ii) lacks access to health coverage 

through a family member; 
‘‘(iii) is not eligible for coverage under the 

medicare program under title XVIII or the 
medicaid program under title XIX; and 

‘‘(iv) does not qualify for benefits under 
the State Children’s Health Insurance Pro-
gram under title XXI. 

‘‘(3) DISTRESSED BUSINESS.—The term ‘dis-
tressed business’ means a business that— 

‘‘(A) in light of economic hardship and ris-
ing health care premiums may be forced to 
discontinue or scale back its health care cov-
erage; and 

‘‘(B) qualifies as a distressed business ac-
cording to the formula under subsection (g). 

‘‘(4) ELIGIBLE ENTITY.—The term ‘eligible 
entity’ means an entity that meets the re-
quirements of subsection (a)(2)(A). 

‘‘(5) QUALIFIED EMPLOYEE.—The term 
‘qualified employee’ means any individual 
employed by a qualified employer who meets 
certain criteria including— 

‘‘(A) lacking access to health coverage 
through a family member or common law 
partner; 

‘‘(B) not being eligible for coverage under 
the medicare program under title XVIII or 
the medicaid program under title XIX; and 

‘‘(C) agreeing that the share of fees de-
scribed in subsection (a)(2)(B)(i) shall be paid 
in the form of payroll deductions from the 
wages of such individual. 

‘‘(6) QUALIFIED EMPLOYER.—The term 
‘qualified employer’ means an employer as 
defined in section 3(d) of the Fair Labor 
Standards Act of 1938 (29 U.S.C. 203(d)) who— 

‘‘(A) is a small business concern as defined 
in section 3(a) of the Small Business Act (15 
U.S.C. 632); 

‘‘(B) is located in the region described in 
subsection (a)(2)(A)(i); and 

‘‘(C) has not contributed to the health care 
benefits of its employees for at least 12 
months consecutively or currently provides 
insurance but is classified as a distressed 
business. 

‘‘(h) EVALUATION.—Not later than 90 days 
after the end of the 5-year period during 
which grants are available under this sec-
tion, the Government Accountability Office 
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shall submit to the Secretary and the appro-
priate committees of Congress a report con-
cerning— 

‘‘(1) the effectiveness of the programs es-
tablished under this section; 

‘‘(2) the number of individuals covered 
under such programs; 

‘‘(3) any resulting best practices; and 
‘‘(4) the level of community involvement. 
‘‘(i) AUTHORIZATION OF APPROPRIATIONS.— 

There are authorized to be appropriated to 
carry out this section, such sums as may be 
necessary for each of fiscal years 2006 
through 2011.’’. 

SA 3924. Ms. SNOWE (for herself, Mr. 
BYRD, Mr. TALENT, and Mr. DOMENICI) 
submitted an amendment intended to 
be proposed by her to the bill S. 1955, to 
amend title I of the Employee Retire-
ment Security Act of 1974 and the Pub-
lic Health Service Act to expand health 
care access and reduce costs through 
the creation of small business health 
plans and through modernization of the 
health insurance marketplace; which 
was ordered to lie on the table; as fol-
lows: 

In part II of subtitle A of title XXIX of the 
Public Health Service Act, as added by sec-
tion 201 of the amendment, strike all 
through section 2922 and insert the fol-
lowing: 

‘‘PART II—AFFORDABLE PLANS 
‘‘SEC. 2921. DEFINITIONS. 

‘‘In this part: 
‘‘(1) ADOPTING STATE.—The term ‘adopting 

State’ means a State that has enacted a law 
providing that small group and large group 
health insurers in such State may offer and 
sell products in accordance with the List of 
Required Benefits and the Terms of Applica-
tion as provided for in section 2922(b) 

‘‘(2) ELIGIBLE INSURER.—The term ‘eligible 
insurer’ means a health insurance issuer 
that is licensed in a nonadopting State and 
that— 

‘‘(A) notifies the Secretary, not later than 
30 days prior to the offering of coverage de-
scribed in this subparagraph, that the issuer 
intends to offer health insurance coverage 
consistent with the List of Required Benefits 
and Terms of Application in a nonadopting 
State; 

‘‘(B) notifies the insurance department of a 
nonadopting State (or other applicable State 
agency), not later than 30 days prior to the 
offering of coverage described in this sub-
paragraph, that the issuer intends to offer 
health insurance coverage in that State con-
sistent with the List of Required Benefits 
and Terms of Application, and provides with 
such notice a copy of any insurance policy 
that it intends to offer in the State, its most 
recent annual and quarterly financial re-
ports, and any other information required to 
be filed with the insurance department of the 
State (or other State agency) by the Sec-
retary in regulations; and 

‘‘(C) includes in the terms of the health in-
surance coverage offered in nonadopting 
States (including in the terms of any indi-
vidual certificates that may be offered to in-
dividuals in connection with such group 
health coverage) and filed with the State 
pursuant to subparagraph (B), a description 
in the insurer’s contract of the List of Re-
quired Benefits and a description of the 
Terms of Application, including a descrip-
tion of the benefits to be provided, and that 
adherence to such standards is included as a 
term of such contract. 

‘‘(3) HEALTH INSURANCE COVERAGE.—The 
term ‘health insurance coverage’ means any 
coverage issued in the small group or large 

group health insurance markets, including 
with respect to small business health plans, 
except that such term shall not include ex-
cepted benefits (as defined in section 2791(c)). 

‘‘(4) LIST OF REQUIRED BENEFITS.—The term 
‘List of Required Benefits’ means the List 
issued under section 2922(a). 

‘‘(5) NONADOPTING STATE.—The term ‘non-
adopting State’ means a State that is not an 
adopting State. 

‘‘(6) STATE LAW.—The term ‘State law’ 
means all laws, decisions, rules, regulations, 
or other State actions (including actions by 
a State agency) having the effect of law, of 
any State. 

‘‘(7) STATE PROVIDER FREEDOM OF CHOICE 
LAW.—The term ‘State Provider Freedom of 
Choice Law’ means a State law requiring 
that a health insurance issuer, with respect 
to health insurance coverage, not discrimi-
nate with respect to participation, reim-
bursement, or indemnification as to any pro-
vider who is acting within the scope of the 
provider’s license or certification under ap-
plicable State law. 

‘‘(8) TERMS OF APPLICATION.—The term 
‘Terms of Application’ means terms provided 
under section 2922(a). 
‘‘SEC. 2922. OFFERING AFFORDABLE PLANS. 

‘‘(a) LIST OF REQUIRED BENEFITS.—Not 
later than 3 months after the date of enact-
ment of this title, the Secretary, in con-
sultation with the National Association of 
Insurance Commissioners, shall issue by in-
terim final rule a list (to be known as the 
‘List of Required Benefits’) of covered bene-
fits, services, or categories of providers that 
are required to be provided by health insur-
ance issuers, in each of the small group and 
large group markets, in at least 26 States as 
a result of the application of State covered 
benefit, service, and category of provider 
mandate laws. With respect to plans sold to 
or through small business health plans, the 
List of Required Benefits applicable to the 
small group market shall apply. 

‘‘(b) TERMS OF APPLICATION.— 
‘‘(1) STATE WITH MANDATES.—With respect 

to a State that has a covered benefit, serv-
ice, or category of provider mandate in effect 
that is covered under the List of Required 
Benefits under subsection (a), such State 
mandate shall, subject to paragraph (3) (con-
cerning uniform application), apply to a cov-
erage plan or plan in, as applicable, the 
small group or large group market or 
through a small business health plan in such 
State. 

‘‘(2) STATES WITHOUT MANDATES.—With re-
spect to a State that does not have a covered 
benefit, service, or category of provider man-
date in effect that is covered under the List 
of Required Benefits under subsection (a), 
such mandate shall not apply, as applicable, 
to a coverage plan or plan in the small group 
or large group market or through a small 
business health plan in such State. 

‘‘(3) UNIFORM APPLICATION OF LAWS.— 
‘‘(A) IN GENERAL.—With respect to a State 

described in paragraph (1), in applying a cov-
ered benefit, service, or category of provider 
mandate that is on the List of Required Ben-
efits under subsection (a) the State shall per-
mit a coverage plan or plan offered in the 
small group or large group market or 
through a small business health plan in such 
State to apply such benefit, service, or cat-
egory of provider coverage in a manner con-
sistent with the manner in which such cov-
erage is applied under one of the three most 
heavily subscribed national health plans of-
fered under the Federal Employee Health 
Benefits Program under chapter 89 of title 5, 
United States Code (as determined by the 
Secretary in consultation with the Director 
of the Office of Personnel Management), and 
consistent with the Publication of Benefit 

Applications under subsection (c). In the 
event a covered benefit, service, or category 
of provider appearing in the List of Required 
Benefits is not offered in one of the three 
most heavily subscribed national health 
plans offered under the Federal Employees 
Health Benefits Program, such covered ben-
efit, service, or category of provider require-
ment shall be applied in a manner consistent 
with the manner in which such coverage is 
offered in the remaining most heavily sub-
scribed plan of the remaining Federal Em-
ployees Health Benefits Program plans, as 
determined by the Secretary, in consultation 
with the Director of the Office of Personnel 
Management. 

‘‘(B) EXCEPTION REGARDING STATE PROVIDER 
FREEDOM OF CHOICE LAWS.—Notwithstanding 
subparagraph (A), in the event a category of 
provider mandate is included in the List of 
Covered Benefits, any State Provider Free-
dom of Choice Law (as defined in section 
2921(7)) that is in effect in any State in which 
such category of provider mandate is in ef-
fect shall not be preempted, with respect to 
that category of provider, by this part. 

‘‘(c) PUBLICATION OF BENEFIT APPLICA-
TIONS.—Not later than 3 months after the 
date of enactment of this title, and on the 
first day of every calendar year thereafter, 
the Secretary, in consultation with the Di-
rector of the Office of Personnel Manage-
ment, shall publish in the Federal Register a 
description of such covered benefits, serv-
ices, and categories of providers covered in 
that calendar year by each of the three most 
heavily subscribed nationally available Fed-
eral Employee Health Benefits Plan options 
which are also included on the List of Re-
quired Benefits. 

‘‘(d) EFFECTIVE DATES.— 
‘‘(1) SMALL BUSINESS HEALTH PLANS.—With 

respect to health insurance provided to par-
ticipating employers of small business 
health plans, the requirements of this part 
(concerning lower cost plans) shall apply be-
ginning on the date that is 12 months after 
the date of enactment of this title. 

‘‘(2) NON-ASSOCIATION COVERAGE.—With re-
spect to health insurance provided to groups 
or individuals other than participating em-
ployers of small business health plans, the 
requirements of this part shall apply begin-
ning on the date that is 15 months after the 
date of enactment of this title. 

‘‘(e) UPDATING OF LIST OF REQUIRED BENE-
FITS.—Not later than 2 years after the date 
on which the list of required benefits is 
issued under subsection (a), and every 2 
years thereafter, the Secretary, in consulta-
tion with the National Association of Insur-
ance Commissioners, shall update the list 
based on changes in the laws and regulations 
of the States. The Secretary shall issue the 
updated list by regulation, and such updated 
list shall be effective upon the first plan year 
following the issuance of such regulation.’’. 

f 

AUTHORITY FOR COMMITTEES TO 
MEET 

COMMITTEE ON AGRICULTURE, NUTRITION, AND 
FORESTRY 

Mr. ALEXANDER. Mr. President, I 
ask unanimous consent that the Com-
mittee on Agriculture, Nutrition and 
Forestry be authorized to conduct a 
full committee hearing during the ses-
sion of the Senate on Wednesday, May 
10, 2006 at 10 a.m. in SH–216, Hart Sen-
ate Office Building. The purpose of this 
hearing will be to review the imple-
mentation of the Sugar Provisions of 
the Farm Security and Rural Invest-
ment Act of 2002. 
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